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Abstract: This chapter identifies five key emerging trends within scholarship on Earth system law,
Earth jurisprudence, wild law, ecofeminism and critical posthumanism. These trends are: reliance
upon network theories, rejection of binaries in favour of spectrums, plurality, power dispersion,
and intersectionality. We employ these trends to expand the precise normative content of planetary
justice and as key considerations for multispecies governance in the Anthropocene. This expansive
work entails investigation of societal boundaries and multispecies boundaries, which we propose
as mappable to already identified planetary boundaries. We suggest societal boundaries that require
considering human injustices characteristic of the Anthropocene linked with colonialism, and
expansive views of science to incorporate diverse knowledge systems and ecological reflexivity.
We suggest multispecies boundaries that require deep noticing of non-human signals, particularly
relating to human-induced inabilities to flourish, and deconstruction and dispersion of notions of
agency in Anthropocene lawscapes.

Introduction

Law must take a multispecies turn, its role in society fundamentally reconsidered, for us to get
through the Anthropocene in good shape.* Sociolegal academics are just beginning to contemplate
this with growing understanding of the impacts and interdependencies of human societies with the
biogeophysical and biogeochemical processes critical for sustaining life on Earth leading to the
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emergence of FEarth System Science ® and, ultimately, the Anthropocene notion. ® The
Anthropocene is a new geological epoch, following the Holocene, where human interference with
those biogeophysical and biogeochemical processes is so intense as to leave a permanent imprint
in Earth’s stratigraphy.” Scientific research systematised in the Planetary Boundaries Framework
(PBF), shows how human interference is transcending critical thresholds.® This framework
considers nine parameters including the interactions of land, ocean, atmosphere and life that create
conditions upon which humanity depends, delineating a ‘safe operating space’ for humanity
(alone).” When the PBF was first proposed in 2009, four of those boundaries were deemed to be
crossed: climate change, loss of biosphere integrity, land system change and altered biogeochemical
cycles."” The first two are so-call ‘core boundaries’, fundamental changes to which would
jeopardise life on Earth.' Scientists recently confirmed Earth has breached a fifth planetary
boundary: novel entities (geologically novel, such as plastic, that could have large-scale impacts
threatening Farth system processes’ integrity).'”> However, beyond the assumption humankind is
transforming the Farth system, the Anthropocene remains a largely controversial concept, not
least for the coloniality and anthropocentrism of the term.

This chapter identifies key normative priorities for multispecies law and governance in the
Anthropocene from a critical posthumanist perspective. By multispecies law we mean law and legal
systems that deeply incorporate, involve and serve actors that include human animals, non-human
animals, and non-sentient nature. Multispecies law would recognise the need for multispecies
justice in the Anthropocene.” Additionally, multispecies law would align with multispecies
anthropology and ethnography in deprioritising the Anthropos, working with entanglements of
human and non-human life, and firmly eschewing the nature-culture divide through
reconceptualisations of law and (socio)legal agency.'* The normative priorities identified concern
societal boundaries and multispecies boundaries.

Because planetary boundaries debates have not been built for non-human animal
communities, this chapter argues for noticing'" multispecies boundaries: identifying and catering to
the existence of boundaries that separate safe from unsafe operating spaces for individuals and
communities within and across multiple species. Just like human animals, nonhuman animals suffer
‘differential vulnerabilities and legacies of violence and dispossession’ in ‘the face of planetary
processes’.'® There is precedent for including non-human animals in Anthropocene governance
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discourse. Critical environmental law studies and critical animal law studies'” increasingly cross-
fertilise. The historical narrative of tension and divorce between environmental law and animal
law'® is gradually being overridden with reconciliation. For example, recent scholarship investigates
the interrelationship between the rights for nature movement and the animal rights movement"
and climate change adaptation struggles of non-human animals.” We advocate for furthering
these interlinkages through maturing work on multispecies governance in the Anthropocene,
particularly relating to constitutional law because fundamental changes necessitated by
Anthropocene emergencies—Iike breaches of planetary boundaries—require constitutional
change.

This chapter’s first section introduces concepts of planetary justice and conducts a
trendspotting exercise within legal academic scholarship on governance for the Anthropocene.
This spans scholarship on Earth system law (ESL) (and its critics), Earth jurisprudence,
ecofeminism, and critical posthumanism. This trend-spotting reveals societal boundaries and
multispecies boundaries as two areas for further research. These are the dual focuses of the
chapter’s next section. The chapter concludes by recommending further research on lawscaping
for multispecies Anthropocene futures.

Despite our focus on Anthropocene governance, this concept has alternatives such as the
“Capitalocene” (problematising capital, not humankind)* and the “Chthulucene” (focusing on
‘living-with and dying-with each other’ rather than ‘Anthropos’ and ‘Capital’).”> These alternatives
recognise the Anthropocene concept as deeply anthropocentric and hegemonic for fore-fronting
the damage caused by human development but retaining terminological and conceptual
anthropocentrism. The Anthropocene concept also focuses too narrowly on humanised industrial
capitalist forces when, in fact, planetary forces—the planet’s agential force exemplified through
natural events or evolutions like ‘climate patterns, drought zones ... and hurricanes’, are also
significant.” Grear argues planetaty forces are essential to imagining Earthbound bodies as ‘co-
situated in an unpredictable assemblage of “bumpy” planetary forces and temporalities that pre-
existed industrial capitalist processes and impacts’.** Life and law-making on Earth requires
relational thinking, recognising ourselves as ‘affectable assemblages entangled in a lively world’,
rejecting human exceptionalism.” The Anthropocene concept appears insufficient for this
mission. Lastly, the Anthropocene is reproached for its intrinsic coloniality and wilful racial
blindness. Yusoff argues it provides a ‘politically infused geology and scientific/popular discourse’,
which produces ‘planetary’ imaginaries, with associated geographies of concern and attribution,
that conceal histories of harm inflicted on non-white peoples and communities through
colonialism.*

Nonetheless, we utilise the Anthropocene notion, recognising its limitations, because it is
more broadly understood than the alternatives. We aim to interrogate post-anthropocentric/post-
Anthropocene multispecies life, law and governance. Accordingly, this chapter argues
Anthropocene governance must be underpinned by a complex and planetary scale conception of
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justice (alongside other expansions of Holocene-rooted conceptions of justice) that recognises a
broader range of actors including non-humans, future generations, and the Earth system as a
whole.”” This necessitates re-embedding humans’ understanding of themselves as within nature,
prioritising collective justice over individualistic justice (but leaving room for both), questioning
narratives of endless economic growth, and allowing people to participate in shaping just legal
intervention for Earth in the Anthropocene.” The fundamental, precise normative claims of
planetary justice remain broadly undefined. This will require bringing ‘the accounts and literatures
of environmental justice, climate justice, global justice, intergenerational justice, social justice, and
justice for non-humans together’.”’

A crucial challenge for planetary justice, and this chapter, is to tackle devising innovative
but feasible institutional and regulatory solutions within extremely tight timeframes while
upholding contextualised visions of justice, sustainability and democracy across spaces and scales.”
This collection investigates climate change and biodiversity law(s) from multiple angles, revealing
that the prevailing legal structures and priorities may require adaptation or remaking for the
Anthropocene. We contribute a deep theoretical perspective on these Anthropocene challenges
by introducing priorities based on social and multispecies boundaries. Amongst other things, this
chapter demonstrates how the Anthropocene prompts deep questions about the role of law in
society. Scholarship increasingly envisions radical reformulation of the onto-epistemology and
materiality of law itself through application of (diverse and conflicting) ideas within posthumanist,
systems-otiented, post-anthropocentric and/or multispecies perspectives. > This chapter
highlights and further develops this scholarship, identifying normative priorities for multispecies
lawscapes in the Anthropocene to canvas ecological posthumanist legal imaginaries that can
incorporate deep noticing of the insights and priorities of marginalised human actors and groups
as well as non-human animals and non-living nature.”® By lawscapes, we refer to Philippopoulos-
Mihalopoulos’ scholarship, indicating the ‘way the tautology between law and space/matter
unfolds as difference’.” We regard lawscaping as an activity to envision material law in space,
avoiding popular conceptions of ‘law as an abstract universal, free from the constraints of matter
and bodies and space’ and preferring ‘expansive and diffused’ law that accommodates multispecies
bodies and spaces. > By noticing, we refer to Anna Tsing’s concept which encourages
‘transformation through encounter’, avoiding self-interest that stems from self-containment or
disconnected individualism.” Noticing is a sensory analysis which can provide space for ‘deeper
appreciation of both human and more-than-human lives connected through shared spaces’.”® Our
noticing encompasses ‘vision, sound, smell, touch and taste in a more-than-human world’ as key
means of identifying multispecies boundaries.”
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1. Emerging Themes 1n Anthropocene (Governance
Scholarship

1.1. Planetary Justice, the Planetary Boundaries Framework
and the Anthropocene

There is widespread scientific consensus that human societies are interfering with the Earth System
at an unprecedented scale in geological history, causing deep alterations to processes that sustain
life on our planet. Whichever conceptual, normative and terminological (Anthropocene vs
Capitalocene vs Chthulucene) choices one makes, what distinguishes governance in this new epoch
from Holocene governance is the recognition of inescapable intertwinement between social and
ecological systems that undoes the assumed Cartesian separation of human and natural worlds
deeply rooted in Western Modernity.

In this axiological context, planetary justice emerges in scholarship™ as a new iteration of
previous ideas of global justice from the perspective of the Anthropocene, the PBF and Earth
System Governance (ESG). To the extent that it relies on the nine thresholds defined in the PBF,
‘planetary’ justice is wider than ‘climate’ justice, which focuses on only one. It is also more specific
than ‘environmental’ or ‘ecological’ justice, aiming for holism that accurately encapsulates the
challenges of Anthropocene governance. Yet, according to a post-colonial critique, ‘planetary’
justice omits the reproach for structural discrimination in the distribution of environmental
benefits and burdens that lies at the origins of the environmental justice movement in the USA,”
and climate justice movements globally.*’

The most elaborate account of planetaty justice is developed by Dryzek and Pickering®
who argue mainstream (Rawlsian)* conceptions of justice ate rooted in Holocene governmentality
and must be superseded by new understandings thereof that address the Anthropocene’s
complexity and granularity. Dryzek and Pickering recognise the tentative character of planetary
justice but, nonetheless, delineate its core conceptual elements based on the following normative
claims:*

e Rethinking current understandings of justice by expanding them beyond the state and
including non-humans, future generations and the Earth system as a whole;

e Overcoming the pervasive human-Nature divide and assuming the embeddedness of
human societies within the Earth system;

e Acknowledging that whilst individualist and collective approaches to the responsibility for
the integrity of the Earth system are both valid, the former have to be subservient to the
latter;

¢ Questioning developmentalist narratives of endless economic growth; and

e Allowing people to participate in shaping just solutions to the governance of the Farth
System in the Anthropocene.*
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Beyond these general and intuitive associations of ‘planetary’ justice to overarching frameworks of
ESG and the Anthropocene, a precise account of its fundamental normative claims remains an
open task.

Thus, planetary justice is an eminently esoteric project concerned with ethics around global
governance in the Anthropocene. Compared to the grassroots origins of ‘environmental’ or
‘climate’ justice movements, its expertise-driven nature could engender critique for promoting a
technocratic project which does not explicitly address the structural links between critical
ecological decay and its global socio-economic drivers.® Yet, planetary justice seems largely
compatible and somewhat overlapping with notions of ‘environmental’ and ‘climate’ justice,
however transcending them with a comprehensive science-based focus on planetary boundaries
(known and unknown) that delineate a safe operating space for humanity. Dryzek and Pickering
intended expansion of ‘planetary’ justice to non-humans and non-sentient nature to transcend this
anthropocentric scope of the PBF.* Their more holistic approach resonates with claims and
perspectives from deep ecology and, hence, ecological justice.” The following sections explore
frameworks for Anthropocene governance to elucidate more precise normative content for
planetary justice which may also elucidate its practical utility.

1.2. Toward Symbiotic Frameworks for Anthropocene
Governance

Scholarship on Anthropocene governance is blossoming. This scholarship critiques environmental
law as ovetly anthropocentric, shallow and/or a conduit for colonialist ideology, power and
governance structures. This section will first introduce Anthropocene governance as envisioned
by ESL scholarship. ESL scholarship has been critiqued for favouring ‘totalizing’ normative
frameworks, political institutions and legal instruments that risk neglecting human and non-human
communities (some of which are already marginalised). ® The first subsection introduces
ideologically close but distinct areas of scholarship that resist this orientation and which could
contribute to transforming global environmental law for the Anthropocene. The second
subsection identifies emerging trends within these academic endeavours, to encourage more
scholatly tentacular symbiosis and to identify key normative priorities for multispecies governance
for the Anthropocene.”

1.2.1. Earth System Law and its Critics
ESL proposes a new framework to create a ‘novel legal imaginary or way of conceiving law and
legal ordering that is attuned to the Anthropocene’” and responds to our knowledge of the
planetary boundaries.” ESL (which highlights juridical elements of Anthropocene governance)
emerges from broader ESG scholarship (which focuses on ‘human-social aspects of Earth system
changes’). > ESL introduces a systems approach, focusing on groups formed of inter-
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connected/dependent/related parts, to law in the Anthropocene.” Additionally, it eschews the
familiar dichotomies of nature/culture and human/nature by creating a ‘single, interactive and
complex system”.” This aligns with familiar ecological tropes of Earth as an interconnected
whole.” ESL. fundamentally questions environmental law’s hyperfocus on human subjectivity,
liberal individuality, concepts of self and their role in legal systems. ESL’s priorities appear as:
ambition, rejection of state-centrism, rejection of anthropocentrism in environmental law, and a
forward-looking approach™ facilitating a ‘planetary earth law’ to ‘[transcend] geographic and
jurisdictional boundaries’.”” Planetary Earth law entails universal ‘rights of Mother Earth’ causing
state sovereignty to ‘fall away’.” This potential for radical shifts in international governance is a
key difference between ESL and the ecosystem approaches which often ground current
international biodiversity law. This chapter, which opened by calling for a fundamental
reconsideration of law’s role in society, is open to such radicalism. We find ourselves in radical
times and such ideas, which some consider unrealistic, are gaining traction amongst critical and
theoretical legal scholars cited throughout this chapter. While Kotzé and Kim recognise ESL as
existing from the ‘local through to the global level’, concern has emerged in critical scholarship
regarding the impact of this planetary (global, universal, Earth-wide) legal initiative.”

Critical scholars doubt a ‘planetary law” could ever reflect how ‘life unfolds on Earth’. A
counter narrative has emerged inspired by Haraway’s thinking on sympoiesis, response-ability and
staying with the trouble.” Earth functioning is argued to have ‘contingency and complexity’ which
frustrate unifying efforts. ® Thus, planetary law is critiqued as needing to consider the
‘asymmetrical, unequal and incommensurable modes of being and acting in more-than-human
worlds’. @ This critical scholarship favours more dispersed, interconnective and relational
Anthropocene governance.

Grear argues law’s role in the Anthropocene should not be top-down and ‘overarching’
but, rather, a ‘responsive guardianship of emergent spaces of interdependent, communicative
normativities’, * termed ‘sympoietic normativities’ (inspired by Haraway).” Grear refers to
‘dynamic, complex, lively, emergent normativities’ entailing opportunities like ‘human-non-human
working groups’, and open invitations to ‘multiple indigenous normativities’.* This would exist in
place of ““overarching” juridical schemes’ and would require more participative governance,
localised and multi-level procedures and solutions, and a basis in human/non-human
collaborations, conversations and alliances.®” Similarly, Petersmann prioritises ‘becoming-with
others’ in a call to action for environmental constitutionalism reminiscent of Braidotti, Deleuze
and Guattari, and Haraway.® Petersmann describes sympoiesis as a ‘collective ctreation or

organization’,”” while Tsing regards ‘making-with’ as a process involving all organisms’ producing
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‘workable living arrangements’.”’ This perspective recognises human individuality and autonomy
as ‘nothing but a delusion’.”" Instead, we have ‘distributed agency across humans and nonhumans’
distinct from an ‘interconnectedness of all beings as one’ and a ‘distinction or non-absolute
“separation” ... between intra-active humans and nonhumans’.”* Extraction and analysis of these
themes are provided below.”

We have investigated other related areas of scholarship which provide critical insight into
approaches adopted by ESL and offer inspiration for multispecies governance in the
Anthropocene. Two such areas, Earth jurisprudence and wild law, have expanded in recent
decades. Earth jurisprudence is a legal-philosophical position that recognises the
interconnectedness of living beings, acknowledging nature as a holder of certain rights. This
scholarship posits that fundamental laws control the Earth’s functioning and humanmade laws are
only valid if compliant with these fundamental laws.” This idea has similarities with Kotzé and
Kim’s planetary law, although they do not cite Farth jurisprudence as an inspiration. Berry
proposes, within his principles of Earth jurisprudence, that nature has rights which are awarded to
individuals (ie a rat, river or rock, rather than all rats, rivers or rocks collectively), because ‘species
exist only in the form of individuals’.” Other Earth jurisprudence scholars, including Peter
Burdon, resist the use of rights as a device that is too individualistic.”” Below, we consider how
insights from actor-network theory and posthumanism deconstruct individuality. We also consider
how to offer meaningful legal protections to marginalised humans and non-humans who have
been considered individual actors (or objects) in law. We explore these themes tentatively, as there
is insufficient space to comprehensively tackle debates around the validity of individuality concepts
here.

We also investigate ecofeminist scholarship as a site of inspiration for multispecies
governance in the Anthropocene. Many recent, supposedly novel conclusions regarding
Anthropocene governance were communicated by ecofeminist scholars some time ago.”’
Ecofeminist scholarship applies feminist thought to questions of the ecosphere considering, for
example, the recognition of materiality, subjectivity, positionality/contextuality and androcentrism
in environmental scholarship, providing detailed normative inspiration for multispecies
lawscapes.” Ecofeminist scholarship has interesting overlaps with posthumanism, which we also
investigate. Posthumanism conceptualises subjectivity as extending beyond humanity, recognising
the ‘agency of matter and/or “the environment’™.” Jones desctibes ¢ritical posthumanism as going
further in order to ‘dismantle hierarchies between humans, such as gender, race and class’ and the
notion of human ‘hierarchical supremacy over other subjects — including the environment and
non-humans’*’ Like sympoietic alternatives to ESL, critical posthumanism recognises a complex
‘entanglement’, ‘co-emergent relationalities” and ‘distributed’ agency between humans and non-
humans.*' Critical posthumanists call for a ‘more liveable law’ of a ‘tangled, tentacular and co-
emergent’ imaginary, aligning with planetary justice priorities and potential normativity for
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multispecies lawscapes in the Anthropocene.” Cleatly various themes have co-emerged within
these scholarly endeavours, identifying key and significant common priorities (with some inevitable
tensions) for multispecies governance in the Anthropocene.

1.2.2. Trends Toward Multispecies Governance
Within these movements, we identified five trends that otrbit a future-vision of interconnective,
sympoietic and symbiotic life, law and governance. These five trends are detailed in this section to
provide a fruitful theoretical basis (on which we build in following sections) to outline our priorities
for multispecies governance for the Anthropocene. Two identified themes are shared by ESL and
other scholarly movements. The other three themes resist key ESL ideas.

The first theme is a growing recognition of the significance of networks for environmental
governance. The idea of networks relates to but is distinct from considerations of assemblages (‘a
mode of ordering heterogeneous entities so that they work together for a certain time’)* and
systems (a complex whole made up of interconnecting, interacting parts that work together).* This
chapter focuses on networks, but weighty interactions exist between these concepts. Network-
oriented approaches to environmental governance typically draw upon actor-network theories
which encompass perspectives on social theory that, in Latour’s words, describe ‘the very nature
of societies’ by ‘rebuild[ing] social theory out of networks in ontological and metaphysical senses.”
Latour regards networks as ‘recorded movement’ rather than ‘a thing’.* Further, actor-network
theories encompass but are not defined by social networks. This is partly because the actors within
actor-network theories are defined expansively including, for Latour, ‘non-human, non individual
entities’.*” These entities are regarded semiotically as ‘nodes’ with ‘as many dimensions as they have
connections’ and which ‘acts or to which activity is granted by others”* Latour has proposed
‘actant’ as a more precise terminology (which could refer to ‘literally ... anything provided it is
granted to be the source of an action’), eschewing the anthropocentric connotations of ‘agent’.””
We use ‘agent’ in this chapter for reasons of accessibility, though we employ this in a way reflective
of Latour’s actants. Some scholars are critical of attempts to recognise non-humans’ agency.”
Teubner’s scepticism about non-humans’ ability to exhibit ‘freedom of choice’, ‘self-preserving
strategies, reflective capacities’, ‘phenomenal world views of their own, empathy and
understanding’ and even ‘the ability to communicate’ will be countered by the critical animal
studies introduced below.”

Actor-network theory depicts actors with a different kind of force than ordinary
understandings of the word would entail. Teubner describes actor-network theory’s constitution
of ‘identity’ as lying in the ‘surrounding social system’ rather than ‘the entity itself’” (here we see
ovetlap and even conflation of network concepts with system concepts).” This encompasses
everything from ‘capacity for action and communication, responsibility, rights and duties”.” All lie
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in the network rather than its connecting nodes or agents. This poses interesting questions for
agency and liberalistic tools like rights in the Anthropocene. Luhmann is another network theorist
who identifies ‘social reality’ as lying in a ‘cyclical linkage of identity and action attribution™* with
our society and collective identity defined by identity and action, but also how we define the class
of beings capable of acting. Embracing dispersed agency could inspire a reconceptualization of the
legal actor from an individual to something encompassing connective, stringy network links
between individuals who, on a posthumanist account, may also be assemblages in the space of a
body rather than a distinct, separable unit of personhood.

Here, one might reflect on public interest litigation in which a person uses their legal
standing to benefit a wider community. Actor-network theory, if integrated into legal systems,
could impose broader, more deep-seated change by, for example, altering our definition of a legal
actor entirely. Available, applicable insights from actor-network theory are deeper than there is
room to explore in this chapter. For now, note the firm emergence of network and systems-
oriented approaches to environmental governance within ESL and other scholarship.

The second theme we identified in the scholarship is a familiar element of critical
scholarship, encompassing a preference for onto-epistemologies that reject dualisms or binaries in
favour of spectrums.” Some scholars argue the Anthropocene itself entails a rejection of the
‘nature/culture, human/nonhuman [and] global/local dichotomies””® An alternative frequently
relied upon is Haraway’s concept of ‘natureculture’.”” For ESL scholars, this means eschewing
anthropocentric law in the Anthropocene. For critical scholars, this can entail more, linked to the
idea of pluriversality.

Plurality is our third theme and the first that runs counter to current conceptualisations of
ESL. Some argue pluriversality is a decolonial insight that regards ‘coexistence of many worlds in
an acknowledgement of diverse cosmologies, in which Western universalism is but one’.” In turn,
accepting the “pluriverse” means considering ‘collectives that do not understand their worlds in
terms of a division between nature and culture’.” So, accepting plurality and rejecting binaries can
go hand-in-hand; each rejects overreliance on western governance models and western-style
globalisation that squeezes out other approaches. Pluriversality also critiques homogenisation, seen
in increasing application of pluralist perspectives to legal situations within the realm of
environmental law. For example, Vermeylen investigates legal plurality as a tool to protect
Indigenous peoples’ property rights.'” Recognising the legal nature of Indigenous law can
introduce a counterpoint to western legal narratives of ‘terra nullius’ that were used to dispossess
Indigenous peoples of their lands. Additionally, Dancer investigates how legal pluralism could
contribute to current eco-legal realities by decentring anthropocentric thinking, decentring the
state and identifying diverse ontologies as influencing legal environmental responsibilities.”"

More broadly, there is movement toward plurality in normative approaches to governance
in the Anthropocene. For example, Brand e @/ see value in recognising various alternative
governance models presented by varied movements including ‘degrowth, ecosocialism,
ecofeminism, conviviality, earth spirituality, pacifism, deep ecology, social ecology, commons,
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environmental justice, eco-anarchism, working-class environmentalism, and rights of nature’.'”

They believe such plurality can challenge ‘structures of inequality, oppression, and
unsustainability’.'” Similarly, they present the value revealed in ‘a diversity of alternative practices’
including ‘agroecology, transition movement, ecovillages, commoning, solidarity economy, slow
movement, worker-led production, energy and food sovereignty, free software, deep just
transitions informed by climate justice’ and more.'” Anthropocene governance that permits space
for such plurality, whilst identifying certain common goals (dubbed ‘selective economic
deglobalization’),"” would allow radical ideas to flourish and post-anthropocentric, multispecies
law and governance to emerge. This connects to the fourth theme we have identified: power
dispersion.

We identify within critical scholarship a growing preference for dispersing power and
focusing on interconnections between legislators, as opposed to top-down unified governance.
Petersmann recommends a sympoietic approach to ESL that is ‘bottom-up’ with ‘a polycentric
agential focus.'” While the early conceptualisations of ESL, outlined above, appear to resist this
idea (for example, favouring top-down governance), it remains possible ESL could evolve to
encompass them."”

The final theme we identified is a growing recognition of the power structures that
undergird systems of oppression amongst human and non-human communities. There is growing
recognition of the intersecting roots of various oppressions against women, people of colour,
queer people, disabled people, non-human animals and nature. Ecofeminism has identified these
links for many years.'”™ Gaard writes about a feminisation and associated degradation and
subordination of ‘women, animals, nature, and feminized others (children, people of color,
farmers, slaves, as well as the body itself, emotions, and sexuality)’.'” Accordingly, some problems
of law and governance to be solved in the Anthropocene are regarded as stemming from a
‘militarized male-dominant social order’.'"

The five trends distilled here—reliance upon network theories, rejection of binaries in
favour of spectrums, plurality, power dispersion, and intersectionality—if incorporated into
multispecies governance, could lead to a new consideration of seemingly disparate social and
environmental problems in order to identify and tackle their connective roots. The next section
will argue that doing so will require, amongst other things, a deliberative democracy where power
and participation are appropriately dispersed and diverse so as to encompass the interests and
cosmovisions of varied eco-conscious actors.

2. Normative Priorities for Deliberative Democracy and
Multispecies Governance in the Anthropocene

Turning to consider individual nodes in our Earth network(s), the above trends highlight two
important issues that, we argue, should form core considerations for multispecies governance in
the Anthropocene. First is the question of unjust human inequalities in the Anthropocene; those
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who contributed the least to current Earth crises suffer the most acutely because of them.""' The
scholarly traditions investigated above identify this unevenness,''” and this section elaborates by
drawing on social boundaries scholarship. Second is the question of non-human animals who are
frequently ‘absent referents’ ' within environmental law scholarship (tending toward
anthropocentrism or ecocentrism, but not zoocentrism). This section builds on existing
scholarship''* that addresses this question for the Anthropocene.

2.1. Societal Boundaries Framework

This section introduces an emerging body of scholarship (and governance approach) which seeks
to enter into a constructive, mutually complementing discussion with the PBF and ESG: the
Societal Boundaries Framework (SBF), as proposed by Ulrich Brand et al.'”” They argue for
complementing the abstract-normative perspective that is inherent to the PBF, with a more
decided engagement with structural socio-economic drivers of global ecological decay through a
lens of critical social science.'® Particularly, they argue for broad inclusion of ‘diverse knowledge
systems beyond the Western scientific method’ into global deliberative processes as means to break
entrenched concepts and path dependencies in global governance that perpetuate unsustainable
patterns of social reproduction.'” We argue that relying on such diverse knowledge systems in the
deliberations underlying decision-making across levels and sites of Anthropocene Governance is
a crucial element for noticing and reacting to ‘messages’ from non-human, living and non-living,
components of ecosystems.'"® Such a broadened reliance on diverse knowledge systems is equally
critical for the ecological reflexivity of governance processes in the Anthropocene. Accordingly,
both the PBF and the SBF seem instrumental for deliberative democracy and multispecies
governance.

2.1.1. Ecological reflexivity
The Anthropocene calls for an intensification of communication and translation processes
between natural and social sciences, through which science provides authoritative proof of
planetary, ecosystemic boundaries that human societies must not transgress. Meanwhile, the social
sciences (particularly economics, politics and law) translate such findings into cognitive and
normative instruments capable of subduing the rationality of economic systems to that of
ecological and planetary systems.'” Under the PBF, institutions and decision-making processes
across the multiple (international, transnational and local) sites of ESG, are expected to accurately
recognise and identify challenges, to learn from past failures and devise alternative solutions, and
finally, to adapt and — where necessary — reinvent themselves to address the fundamental
challenges of the globalised society in the Anthropocene. Hence, reflexivity, and in particular,
ecological reflexivity (the capacity to notice changes in social-ecological systems) take up findings from
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the science on planetary ecosystems, and rearticulate core values, discourses and practices — is
emphasised as a crucial requirement for institutional architectures of ESG."”

The normative implications of ecological reflexivity present particularly deep demands for
hitherto common understandings of science- or evidence-based approaches and neatly transcends
those of the ‘discourse’ of resilience.'” The latter indicates a system’s capacity to absorb impacts
while keeping a certain identity. Instead, the notion of ecological reflexivity implies that the system
has the capacity to react constructively to societal and ecological knowledges/feedback and, where
required, reinvent itself, becoming something altogether different.'” Therefore, what singles out
ecological reflexivity is a system’s potential not only for circumstantial adaptation and reaction to
environmental challenges (resilience), but —crucially— its capacity to cope with systemic challenges
by reformulating its core aims, values and discourses, as well as reshaping its functions and
practices.'” It therefore demands from institutions the capacity for critically reviewing the system’s
governmentality, which is a particularly deep level of adaptability.

Ecological reflexivity is thus a crucial aspiration for the governmentality of institutions of
complex, polycentric, global governance in the Anthropocene, as it involves ‘listening more
effectively to an active Earth System, a stronger capacity to reconsider core values such as justice
and sustainability in this light, and ability to seek, receive and respond to early warnings about
potential ecological shifts’.'** Ecologically reflexive governance in the global realm is therefore
inextricably reliant on inclusive, deliberative democratic processes, which in turn depend on the
ability of decision-making structures ‘to achieve higher degrees of responsiveness to signals from
the human and non-human natural world.'” In sum, as a fundamental requirement for visions of
planetary justice, ecological reflexivity asks for innovative decision-making structures, as well as
deliberative processes channelling meaningful communication not only between present and
future human generations, but also representing claims of the more-than-human.'” As argued
earlier, this latter dimension of political theory reflections on ESG and planetary justice facilitates
dialogue with the idea forwarded in this chapter in support of multispecies governance.

2.1.2. Social-ecological transformation, collective autonomy, and
non-Western epistemologies

Proponents of the SBF, in turn, advocate complementing the PBF with a lens of critical social
science.'”’ They criticise the PBF for assessing societal relations with nature in the abstract, without
fully acknowledging the role of socioeconomic drivers, processes and structures in global
ecological decay. They therefore crucially emphasise ‘historical structural conditions, institutions,
actors, and power relations’ that are at the root of the ever-expanding societal metabolism (material
and energy flows) of advanced capitalist societies.'” Against this backdrop, they suggest the
alternative — and complementary — notion of societal boundaries, understood as democratically and
collectively defined thresholds, that societies establish as self-limitations and conditions for a ‘good
life for @//”'* In so doing, Brand ¢ /. draw from chthonic, non-Western normative projects of
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well-being, like buen vivir ot sumak kwasay, as alternatives to development.' Like Dryzek and
Pickering, Brand e# a/ argue for ‘deep democratic processes’, involving ‘diverse scientific and non-
scientific actors, [and] different knowledge systems’,"”' through which planetary and societal
boundaries are defined and translated into concrete policy frameworks. However, rather than
resorting to the abstract notion of ecological reflexivity, they rely on ‘social-ecological
transformation through the development of collective autonomy’. In other words, such deep
democratic processes are expected to ‘ensure social freedom and the conditions for a collective
good live’; allowing societies to overcome the ‘pervasive logic of unfettered expansion and
acceleration’ inherent to advanced capitalism through self-limitation."”” We argue that such a
reliance on chthonic cosmovisions and non-Western knowledge systems, the social-ecological
transformation through collective autonomy, and societal-self-limitation, is especially relevant for
capturing more-than-human dimensions for multispecies governance and a planetary scale notion
of justice in the Anthropocene.'”

A key element of the respective theoretical frameworks advocated by Dryzek and
Pickering, on the one hand, and Brand ef a/ on the other, is the widest possible inclusion of
knowledge systems (epistemologies) in decision-making processes."”* That element makes a crucial
contribution to the novel governance theory we are proposing because science is produced in a
largely social process of validation of claims by peers within epistemic communities that act as
guardians of scientific authority. Science production is therefore subject to power relations, as
emphasised by Santos. ' The significance of complex scientific knowledge for global
environmental policy-making and standard-setting thus raises the general question of the epistemic
inclusiveness, fairness and legitimacy of scientific knowledge-production and its uptake in policy
and law-making processes. Critical, post-colonial analyses of globalisation reproach the Western-
centrism in science and the systemic exclusion of the ‘epistemologies of the South’, with their
visions of emancipation and sustainability, from global and transnational decision-making
processes.”’” Brand ef a/. clearly sympathise with this latter perspective, when they emphasise the
critical importance of enhancing epistemic pluralism for the SBF, in order to break entrenchments
and path dependencies on which unsustainable patterns of global social reproduction rely."”
Dryzek and Pickering also argue for the integration of traditional forms of knowledge of
Indigenous and local communities into deliberative processes of Anthropocene governance, in
order to notice the Earth System’s signals."”” While this idea is gaining traction within particular
areas of global governance, such as the biodiversity regime, Brand ef a/. explicitly emphasise the
structural, historical, socio-economic dimensions and implications of such an epistemic
democratisation more widely.

As one of us has polemicised elsewhere, global law aspires playing an enabling and
stabilising role towards such an epistemic democratisation,'*’ enabling the transfer of components
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of condensed social meaning (including diverse knowledge systems) across segments of the
globalised society." Kim and Kotzé also see ESL as a suitable framework to that end,'** while
others even see the transformative potential of global law as an ‘alternative foundation for the
validity of law” in a form of deliberative democracy beyond state boundaries.'"* Yet democracy,
understood in the Western context as representative democracy, in which laws are regarded as the
result of the will of citizens through their representatives in parliament, simply does not match
with the realities of the panoply of transnational, functionally differentiated, regimes within a
globalised world of law. Rather, as Teubner argues,'* new narratives are needed to articulate
credible reimaginations of the principle of democracy, understood as the principle of identity
between decision-makers and decision-takers in transnational regimes. Further, from a
multispecies governance perspective, reimagining the principle of democracy will require new ways
of representing the claims of non-human, living components of ecosystems into the deliberations
that nurture ESG.'*

To conclude, the reflexivity and self-limitation that the PBF and SBF propose for the
governmentality and institutional architectures of global multispecies governance therefore
emphasise the importance of science and traditional forms of knowledge in at least two critical
areas. Firstly, science is of paramount significance for assessing and quantifying the respective
impacts of human and non-human animals on planetary boundaries and the safe operating space
for human- and non-humankind, and deliberations must therefore be underpinned by critical
information that supports ecological reflexivity. Secondly, science and traditional knowledges
remain key to allowing polities at every scale of governance to read and interpret, in accordance
with their own cosmovisions (epistemic subsidiarity),"* non-verbal messages from non-human
animals and non-human life at large and feed them into deliberations and decision-making
processes. This is a context in which political theory and legal (multispecies) anthropology have a
promising field of research ahead of them.'"’

2.2. Noticing Multispecies Boundaries
We see precedent for including non-human animals in discourses about Anthropocene
governance. Environmental law scholarship that investigates constitutional questions is
increasingly complimented by animal law studies that investigate constitutional welfare
protections, reconstructed ‘legal species boundaries’, and granting legal personhood to non-human
animals.'*® Further, critical animal and environmental scholarship align with many of the normative
priorities outlined above, as will be set out here.

Animal law scholars frequently draw from Indigenous cultural norms that reject a
human/animal binary.' Global animal law is emerging as a sub-discipline (and associated
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practice(s)) that facilitates the transfer of such norms." However, explicit discussion of legal
plurality within animal law studies is not yet common. Additionally, many scholars argue we must
not claim ‘universality’ for animal rights in a way that justifies “Zustrumentalizing such rights as an
oppressive tool."” This argument critiques universality (creating space for power dispetsion) and
encourages intersectional thinking (by incorporating multiple oppressions into discussions of
justice). Similarly, animal scholars increasingly identify animality as a raced concept,
anthropocentric governance as inherently oppressive and as facilitating ‘colonial governance and
legality against both humans and nonhumans’."*

Critical animal scholars provide valuable tools for imagining multispecies governance in
the Anthropocene. For example, Glick ‘reimagines the term znfrabuman by using it as a framework
from which to consider how the management of the human/nonhuman boundaty has impacted a
wide array of biopolitical phenomena’, such as politics of race (hence, animality as a raced
concept).”” The infrahuman represents ‘liminal subjectivity’ and the ‘embodied difference’ weaved
into the ‘legacy of the human as a historical production’."* This notion challenges the otheting of
non-human animals and nature, revealing or deconstructing our ‘selres to activate moral
reflexion.” This encourages consideration of whether non-human animals are owed more than
nature writ large, whether due to their unique capabilities to flourish (a counterpoint to the
common focus of animal studies scholars on alleviating suffering)™ or certain abilities or traits
(like advanced mental cognition) to which animal studies (and other) scholars attribute significance.

These contributions reveal a need for broad and diverse participation in law-making and
policy-setting in the Anthropocene.”” Brand ef a/. argue that only ‘through a deep democratic
process can self-limitation acquire societal legitimacy’. '™ In the Anthropocene, democratic
processes cannot be anthropocentric, androcentric or ethnocentric and, indeed, should perhaps
aim beyond mere ‘social’ legitimacy."” Noticing non-human animals and identifying their agential
force is necessary to tackle dual considerations of network interconnectivity and non-human
animal individuals within Anthropocene governance which remain unresolved in animal and
environmental law scholarship.

Excluding non-human animals from law and policymaking creates problems
Anthropocene governance ought to resolve. Grear argues that law is ‘disembodied’; it relies on
male rationality, producing ‘others’ in law who are ‘objectivized (and feminized) by a body-politics
of privilege and marginalization”.'® Thus, post-Enlightenment western legal systems ate built by
(and for) a small subset of societal actors who retain disproportionate power over such systems’
evolution and operation. Thus, beyond considering participation, multispecies governance for the
Anthropocene ought to tackle the lack of recognition for non-human animal agency in our
lawscapes by rethinking categories of legal personality and property and engaging non-humans in
law-making processes. We feel these scholatly insights and normative alignments offer support for
introducing multispecies boundaries, alongside societal boundaries, to Anthropocene governance.

This section proposes noticing and recognising non-human animals’ agential force as
techniques to incorporate multispecies boundaries into Anthropocene governance. Our approach
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aligns with critical animal studies, eschewing the traditional welfarist and rights-based approaches
currently dominating law and legal scholarship on non-human animals. These traditional
approaches have been deemed ‘aggressively ethnocentric’ for their reliance on liberalistic
individualism. The same critique can be launched against legal adaptations for the Anthropocene
that focus on individual rights for nature.'” We see potential in exploring critical alternatives that
deconstruct liberal individuality.

Animal law eliminates particular cruelties to non-human animals and requires certain
animal welfare protections, balanced against human interests.'” But this approach permits most
‘frivolous’ uses and abuses of non-human animals to continue with little interference, owing to
non-human animals’ lack of legal personality.” Animal rights have emerged to reinforce such
protections through attribution of legal personality, increasing the likelihood of eliminating (rather
than regulating) non-human animal exploitation.'” Yet, legal animal rights are ‘meager and weakly
enforced’.'” Concutrently, animal law scholarship increasingly accepts non-human animals’ legal
subjectivity and investigates which rights non-human animals ought to be awarded.'* Rather than
building on this substantive exploration, we investigate processes for determining what rights (or
other protections) non-human animals ought to be afforded.

Noticing non-human animals’ communications and other signals must be folded into our
legal-political landscapes to identify and respond to multispecies boundaries. Critical feminist
animal studies scholarship provides useful insight for grounding noticing through listening.
MacKinnon and Donovan argue the solution to non-human animals’ problems must come from
the non-human animals themselves. ' Listening requires attending to non-human animal
resistance to human interference. Colling examines this through an intersectional feminist lens,
critiquing dominant animal protection narratives that describe animals as voiceless. This narrative
creates a role for human saviours but neglects animals’ actively communicated resistance to human
domination.'” Donovan writes that we ‘should not kill, eat, torture, and exploit animals because
they do not want to be so treated, and we know that. If we listen, we can hear them’.'” While these
contributions from feminist studies focus on listening, we argue for deep, expansive noticing that
also encompasses other sensory signals. Noticing, partly inspired by feminist listening, can be
integrated with feminist ethics of care, as opposed to rights-based, justice-oriented approaches to
morality. This is valuable because feminist ethics of care focus on relations, interconnectedness
and responsibility. Feminist care ethics, originated by Gilligan, regards morality as a question of
‘tesponsibility and relationships’ as opposed to rights-based autonomy, liberty and ‘fairness’.'”
This approach to entangled considerations of morality, justness and law’s role in the Anthropocene
is more useful here than liberalistic, individualistic rights-based models of justice which are less
conceptually compatible with dispersed agency and deconstructed individuality. Though, adopting
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this approach requires attending to (queer) critiques of essentialist feminist depictions of women
as innately more capable of care."”!

This deep noticing requires practical arrangements to locate non-human animals within
political frameworks, making them visible and recognising their active communication and
engagement.'”” Donaldson and Kymlicka argue for including domestic animals as ‘co-citizens’ so
their ‘interests count in determining our collective good’.'” They propose liminal animals (those
entwined with us but living freely, such as house spiders or city-dwelling pigeons) be regarded as
‘temporary visitors, or non-citizen denizens, whose interests set side-constraints on how we pursue
our collective good’, with wild animals ‘residents of their own political communities, whose
sovereignty and territory we should respect’.'™ Despite arguments for blurring such hard-edged
categories, it is useful that Donaldson and Kymlicka reject arguments that wild animals simply
need to be left alone.'” In the Anthropocene, and when facing climate change adaptation, this is
clearly insufficient."”® Zogpolis’ focus on citizenship is arguably too individualistic (and, therefore,
liberal) and rights-centric. Such tensions must be considered by scholarship toward multispecies
governance for the Anthropocene. Further, one might incorporate dispersed agency—which
demonstrates that models of justice need not be rooted in individualism—to counter this critique.

A critical alternative to defending individual rights, and an alternative means of
incorporating deep noticing, could favour using law to prioritise kin-making. Grear proposes such
a shift away from the ‘individual’ by focusing on Haraway’s concept of ‘sympoiesis’, meaning
‘making with’, requiring a recognition that autopoiesis is a myth and we are all ‘worlding-with, in
company’.'” This has consequences for legal conceptions of agency. Animal scholars might
cynically regard this shift away from individuality as a calculated distraction at the precise moment
non-human animals’ agency, autonomy and individuality are beginning to be recognised by socio-
legal actors and systems. We are on the cusp of realising the potential benefits of individual non-
human animal legal subjectivity and protection with courtroom activism leading to the recognition
of animal rights and, in some cases, better living conditions for animals kept in captivity.'”” But,
Grear’s approach does not eschew agency recognition. Rather, it implodes the concept, allowing
non-humans more access to it. Grear describes the ‘subject-object relations assumed by [current
anthropocentric] law’ as ontologically and intellectually impossible, arguing for decentring the
human to accurately reflect our place within a ‘tumult of flows and forces’, including a ‘planetary’
force.'” Such rethinking should ‘better account for the contributions of nonhuman actants’ within
‘political analysis’ rather than further marginalise them.' This entails eroding the human/animal
binary by recognising non-human animals deserve recognition too and that the human and animal
categories are, in any case, rather false approximations. This requires unsettling individual human
agency as entrenched in western legalities.

Further work is required to demonstrate how dispersed agency could protect and expand
the modest progress achieved through legal protection for non-human animal individuals. Grear
intends defocusing on individuality to primarily impact the relationship of human beings with law
by limiting our inevitable centrality. The central questions for Grear are posed by Haraway: ‘who
we are bound up with in what ways’ and how can ‘these specific patterns of interwovenness ... be
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made visible to questions of juridical justice/injustice’.'® We see more potential in exploring these
questions rather than whether non-human animals may be admitted to a closed group of
individuals awarded legal subjectivity.

We see potential in applying Latour’s concept of hybrids emerging from his actor-network
theory to envision Grear’s dispersed agency in action." This concept regards agency as located
within alliances rather than individuals." We would action Latout’s question ‘[hjow can we go
about getting those in whose name we speak to speak for themselves?'™ to explote incorporating non-human
animal communication into human political spaces. If our anthropocentric law-making spaces
remain, non-human animals must be included. This requires more than the representation and
legal standing environmental and animal lawyers are familiar with. These permit speaking on behalf
of non-human animals, but do not create space for non-human animals to communicate for
themselves and human actors to notice them. Hybrids could be conceptualised to allow for this.
Though, there is not space in this chapter to fully tackle sow this could be achieved. We focus on
normative frameworks and priorities underpinning this question.

Teubner understands hybrids as ‘associations of human actors and non-human actants’
involving a ‘pooling of resources’ that facilitates the participation of non-humans in ‘political
negotiations, economic transactions, and legal contracting’.'"® This need not represent a returning
focus to human ‘actors’ and actions because non-humans would exert ‘strong influence’ within
hybrids.'® Teubner regards hybrids as ‘social system’ entailing ‘communicative interaction’,'’
providing ‘access to social communication”.'® Frustratingly, this clings to notions of non-human
‘objects’, describing their transfiguration into actor through social processes, rather than
investigating pre-existing actor-like qualities.'® Still, for Teubner, this results in a ‘multiplication of
actors within different worlds of meaning’, allowing room for appropriately pluriversal
multispecies governance."” While this has potential, this must not slip into ‘ventriloquism’."”"

Legal or constitutional hybrids could arise variably across space, prompting consideration
of how to keep ‘an ontologically expanded conception of agency while sharpening its political
effectivity’."”? That political effectivity would, we believe, require deep noticing. The key question
then becomes: if hybrids are a useful posthumanist, multispecies tool for the Anthropocene, how
can we see human agency operating through hybrids as well? This is the upshot of the multispecies
worldview outlined throughout this chapter. Hybrids cannot be an alternative for non-human
animals only.

Conclusion — Lawscaping for a Multispecies
Anthropocene
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This chapter has identified five key emerging trends within distinct but related scholarly
endeavours considering Anthropocene governance: reliance upon network theories, rejection of
binaries in favour of spectrums, plurality, power dispersion, and intersectionality. Elaborating
thereon, this chapter identified societal boundaries and multispecies boundaries as priorities for
further research required to flesh out the precise normative content of planetary justice and as key
considerations for multispecies governance in the Anthropocene. Particularly, we investigated
deliberative democracy, multispecies governance, the role of science, and deep noticing. This, we
hope, will inspire more scholarship that rethinks the role of law, responsibility, and agency, and
de/constructs legal subjectivity, legal operability and legal cosmoecology for the Anthropocene.

Incorporating deep noticing into our lawscaping practices is bound to highlight social and
multispecies injustices of great scale and intensity. While scholars continue envisioning what to do
with the results of this noticing, we advocate for situated, reflexive consideration and response.
This requires long-term research projects, but includes extremely tight timescales owing to our
“development” measured against the planetary boundaries and the widespread, systemic denial of
flourishing our legal systems impose on non-human life. We regard key next steps as: mapping
social and multispecies boundaries to the planetary boundaries, and considering each as
sympoietic, co-constituting and co-developmental realities. This is the very least that we owe to
our kin.
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