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1.

INTRODUCTION

The United Arab Emirates [hereinafter UAE] is party to five of the nine core international
human rights treaties: the Convention against Torture and Other Cruel Inhuman or
Degrading Treatment or Punishment, the Convention on the Elimination of All Forms of
Discrimination against Women, the International Convention on the Elimination of All
Forms of Racial Discrimination, the Convention on the Rights of the Child, and the
Convention on the Rights of Persons with Disabilities.!

This Stakeholder Report focuses upon capital punishment and recommends the UAE to
ratify the International Covenant on Civil and Political Rights (ICCPR) and safeguard the
right to life. We make recommendations to the Government of the UAE on this key issue,
implementation of which would also see the State under Review moving towards
achieving Sustainable Development Goal 16 which aims for peaceful and inclusive
societies, access to justice for all and effective, accountable and inclusive institutions at all
levels.

We urge the State to make practical commitments in the fourth cycle of the UPR for the
abolition of the punishment. As an initial step, we call for the suspension of the capital
judicial process through the initiation of an official moratorium on the death penalty. This
will enable the government to make a positive commitment towards domestic de jure
abolition.

CAPITAL PUNISHMENT

The UAE and International Law on the Death Penalty

The death penalty remains a legal punishment in the UAE’s penal system. Part Three of
the UAE Constitution prohibits “torture or degrading treatment” and provides for due
process and a fair trial however, it has no provision that specifically limits capital
punishment. Under Article 7, “the Islamic Shari’ah shall be a principal source of legislation
in the Union” which suggests the scope of the death penalty under the UAE’s interpretation
of the Shari’a is relevant to its constitutional scope. Article 108 provides that the death
penalty cannot be carried out without the President’s approval and he may commute the
sentence subject to the approval of a six member committee selected by the Union Council
of Ministers.?

The UAE continues to hand down death sentences every year and the death penalty
remains a lawful punishment for several offences including conduct which contravenes the
evolving jurisprudence on the ‘most serious crimes’ under international law.? For example,
drug trafficking, espionage, and terrorism-related offenses not resulting in death are all
capital crimes which can be found under the Anti-Narcotic Drugs and Psychotropic



Substances Law 1995, Penal Code 1987 (now replaced with the new Penal Code 2021),
and Decree on Combating Terrorism Offenses 2004.4

International Law Promoting the Restriction and Abolition of the Death Penalty

10.

The United Nations’ framework for regulating the application of the death penalty
comprises a corpus of international human rights law and jurisprudence. Of particular
relevance are Articles 6, 7, and 14 ICCPR,’ its Second Optional Protocol,® the ECOSOC
Safeguards Guaranteeing Protection of the Rights of Those Facing the Death Penalty,’ the
Secretary General’s quinquennial reporting,® the Secretary General’s Question on the
Death Penalty,” and the Human Rights Committee decisions.!® Other relevant treaties
include the Convention Against Torture and Other Cruel, Inhuman and Degrading
Treatment or Punishment!'! and the Convention on the Rights of the Child.!?

The General Comment on the Right to Life!® provides an interpretive lens on the death
penalty and concerning ICCPR Article 6(6), which states, ‘[n]othing in this article shall be
invoked to delay or to prevent the abolition of capital punishment,’ it:

reaffirms the position that States parties that are not yet totally abolitionist
should be on an irrevocable path towards complete eradication of the death
penalty, de facto and de jure, in the foreseeable future. The death penalty
cannot be reconciled with full respect for the right to life, and abolition of
the death penalty is both desirable [...] and necessary for the enhancement
of human dignity and progressive development of human rights.'*

The growing international consensus against capital punishment is reflected in the UN
General Assembly’s biennial resolution to impose a global moratorium on the use of the
death penalty. The eighth and most recent iteration, passed on 16 December 2020, had a
total of 123 votes in favour with 38 votes against and 24 abstentions. The UAE has voted
to abstain in all such resolutions to date.!®

Despite its abstentions, the UAE’s pro death penalty stance is solidified in its presence as
a signatory to the Joint Permanent Missions’ most recent note verbale of dissociation,
which records a formal objection to the Secretary General of the United Nations on the
attempt to create a global moratorium on the death penalty.'® In fact, the UAE has been a
signatory to all such note verbales to date.

Implementation of Recommendations from Cycle Three in 2018

The UAE received 230 recommendations in the Third Cycle of which 132 were accepted
and 98 were noted.!” A total of 23 recommendations focused on the death penalty none of
which enjoyed State support.'®

Recommendations concerning the UAE’s Adoption of International Law
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11.

Numerous states urged the UAE to ratify the ICCPR!® with many also recommending the
ratification of the Second Optional Protocol to the ICCPR, aiming at the abolition of the
death penalty. This included Australia (paras 141.11 and 141.13), Chile (para 141.13),
Ghana (paras 141.13 and 141.14), Iceland (para 141.13), Lichtenstein (para 141.13),
Moldova (paras 141.12 and 141.14), and Slovakia (para 141.15). These were all noted
and the UAE has not indicated any change to its position.

Recommendations concerning Abolition

12.

13.

14.

15.

A number of States recommended a moratorium on the death penalty with a view to its
abolition. This included Australia (para 141.101), Belgium (para 141.102), France (para
141.103), Ireland (para 141.104), Italy (para 141.105), Mexico (para 141.108),
Montenegro (para 141.106), Portugal (para 141.99), Slovakia (para 141.15), and
Slovenia (para 141.1). Mozambique (para 141.96), Austria (para 141.97) and
Liechtenstein (para 141.98) recommended the UAE to abolish the death penalty with the
latter two also recommending commutation of all death sentences. The United Kingdom
(para 141.107) further recommended the UAE to “commute all death sentences in respect
of drug offences and other non-lethal crimes, and amend legislation such that the death
penalty is only available in respect of the most serious crimes and compliant with
international minimal standards.” These were all noted and the UAE has not indicated
any change to its position.

It is also important to note that whilst recommendations to “establish a moratorium on the
death penalty” or “abolish the death penalty” are welcome, it is crucial that they remain
specific and measurable in order to assess the level of implementation. Broad
recommendations, whilst easy to accept, lack any impetus to bring about real change.?® Tt
is recommended that States adopt a SMART approach to recommendations as recognised
by UPRinfo.?! This would help the UAE initiate an incremental approach to reducing the
scope of the punishment and map out the process for abolition.

In response to the death penalty recommendations, the UAE emphasised to the Working
Group that the punishment was “applicable only in a few cases. The records proved that
the United Arab Emirates was not keen to resort to capital punishment. Its relevant systems
would be reviewed in the light of the third review cycle recommendations.”*? A number
of legislative reforms were introduced by the State in 2022, including the new Penal Code
(Federal Law No. 31/2021) effective 2 January 2022. Unfortunately, death penalty
provisions remain in the new code with the punishment deemed lawful for a wide range of
offences.

More severe sentences, including the death penalty, have been included in the new penal
code. For example, Article 155 imposes life imprisonment or the death penalty for whoever
“intentionally commits an act that compromises the sovereignty of the state or its
independence, its unity or its territorial integrity.” Not only is this a vaguely defined article
which is open to abuse by authorities, an earlier version of this article provided sentences
up to a maximum of life imprisonment only.?*> Moreover, according to Article 174, anyone
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16.

17.

C.

who commits an act against a foreign country which could harm political relations faces
up to life imprisonment, however it also adds the possibility of the death penalty if the
court rules that the harm did occur.?*

Since its last UPR, the UAE has continued to hand down death sentences every year in
contravention to international law. At least 18 death sentences were recorded in 2019,% 4
in 2020,%° and 9 in 2021.%” Figures for 2022 are yet to be released at the time of submission.
Furthermore, in 2021, after a hiatus of several years, the UAE resumed the death penalty
and carried out its first execution since 2017.28

We call upon the government to amend its death penalty laws and harmonise them with
international human rights law as a matter of priority.

Further Points for the UAE to Consider

The Role of the National Human Rights Institution

18.

19.

During its third UPR, the UAE received 19 recommendations to establish a national human
rights institution, in line with the Paris Principles, and these were all supported.?’ This has
been implemented. The National Human Rights Institution (NHRI) was established under
the Federal Law No (12) of 2021 and began operating the same year.*’

In the context of capital punishment, the NHRI can undertake important work on pushing
for the abolition of the death penalty from the UAE’s legal system, starting by limiting the
types of crimes that attract the punishment. The NHRI could advise the government on
the abolition process, provide public education on how capital punishment renders harmful
effects upon society, and demonstrate its ineffectiveness as a penological policy on
deterrence. We call upon the government to provide the NHRI with a mandate to consider
the question of the abolition of the death penalty.

Embracing the Pluralism of Islamic Law to Circumvent the Application of the Death Penalty

20.

21.

A number of Muslim-majority nations retain the death penalty; however, its application is
seen to vary. Some employ the use of capital punishment at alarmingly high levels whilst
others apply it in the rarest of cases. Although religious justifications are often invoked by
such states, the diversity of practice implies that there is a lack of consensus amongst
Muslims as to the nature and scope of the death penalty and this is reflected in Islamic law.

The continued justification of the death penalty by these States appears increasingly
untenable as a reasonable interpretation of Islamic law, and this is aggravated by the
possibility of judicial errors and unfair trials in capital cases. The notion of Islamic law as
an immutable and static ideal inclines to produce, “legal doctrines that are far more rigid,
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22.

23.

24.

explicitly harsh, and resistant to change than Islam’s historical tradition would have it —

especially in criminal law.”3!

Given that part of the UAE’s penal code draws upon Islamic law to some extent, it is
recommended that the state adopts an eclectic approach that draws upon the legal opinions
of the different doctrinal schools in Islamic thought which favour the preservation of life.*?

There should be a greater focus on utilising alternative interpretations on the question of
the death penalty which is found under the figh genre. Figh is a man-made endeavour
which is configured to varying degrees on epistemological hurdles and the advancement
of alternative viewpoints. It is these alternative viewpoints on the status of the death
penalty in Islam that must be given a platform, in order to effect real change.

Islam does not teach that the state must execute those guilty of serious crimes and neither
does it insist on applying the death penalty. Whilst Muslims cannot deny the legitimacy of
the death penalty in Islam, in theory, an enlightened reading of the faith demonstrates that
it can contribute to the global promotion of flourishing lives and the protection of the right
to life by the non-application of the punishment. The death penalty precludes the benefit
of amnesty, pardon, or commutation of sentence. An execution is irreversible and an
erroneous guilty verdict, whilst possible to be corrected on the record, cannot bring the
executed person back to life.* The finality of the death penalty is recognised in Islam by
the Prophet Muhammad’s injunction, which was adapted into a legal maxim, that any
doubt must suspend the application of the death penalty for “it is better for the authority to

err in mercy than to err in punishment.”

Adopting the UPR Recommendations to Enable the People of Sri Lanka to Benefit from
Advances in Effective Penology

25.

26.

The right to benefit from scientific advancement should also apply to the progress in social
science research on the death penalty. The Universal Declaration of Human Rights, Article
27, states, “[e]veryone has the right freely to participate in the cultural life of the
community, to enjoy the arts and to share in scientific advancement and its benefits,”
and the ICESCR article 15 (1)(b) recognises the right of everyone, “[t]o enjoy the benefits
of scientific progress and its applications.”

Roger Hood and Carolyn Hoyle have produced the leading social science and
criminological investigations into the death penalty worldwide and have concluded:

[t]hose who favour capital punishment ‘in principle’ have been faced with
yet more convincing evidence of the abuses, discrimination, mistakes, and
inhumanity that appear inevitably to accompany it in practice. Some of them
have set out on the quest to find the key to a ‘perfect’ system in which no
mistakes or injustices will occur. In our view, this quest is chimerical.



27.

Social science investigations now demonstrate that reflecting appropriate government
means that whilst capital punishment could be created within a legitimate parliamentary
process,*’ it is now clear that the application of the death penalty renders an illegitimate
and inhumane outcome.*® Abolition in the UAE would enable the people of the country
to benefit from the advancement of the leading social scientific research on punishment
policies.

The Universal Periodic Review Recommendations and the Contribution to the Sustainable

Development Goals

28.

29.

30.

D.

The UAE should consider adopting the UPR recommendations as an expression of mutual
reinforcement of the government’s commitment to promoting the Sustainable
Development Goals.** The human rights values expressed in both the UPR and the SDGs
can be woven together to promote policy coherence.*

SDG 16 provides for “Strong Institutions and Access to Justice and Build Effective
Institutions,” but the application of the death penalty is inconsistent with this goal.
Specifically, SDG 16.1 aims to reduce death rates, promote equal access to justice, and
“protect fundamental freedoms,” and to further this, SDG 16.A.1 identifies the importance
of relevant national institutions, for building capacity at all levels, to prevent violence and
combat terrorism and crime.

The use of the death penalty does not signal legitimate strength in institutions, but renders
counterproductive and inhumane consequences, including a brutalising effect upon
society. This was affirmed in the Special Rapporteur’s report on ‘pay-back’ violence and
killings.*! The death penalty is antithetical to strong institutional processes for the fostering
of the human dignity of the people of the UAE.

Recommendations

We recommend the government of the UAE to:

1.

ii.

iil.

1v.

Ratify the International Covenant on Civil and Political Rights and the Second Optional
Protocol to the ICCPR aiming at the abolition of the death penalty.

Develop, in consultation with civil society and relevant regional bodies, a
comprehensive action plan to work towards a moratorium, with a view to abolition,
within the next three years.

Whilst it retains the death penalty, ensure it complies with the ‘most serious crimes’
principle under Article 6 ICCPR, restricting punishment to crimes of intentional killing
only.

Affirm its commitment to SDG 16 on access to justice and strong institutions through
its support at the next biennial vote on the UNGA Resolution on the moratorium on the
use of the death penalty.



v.  Provide its NHRI with a mandate on legislative abolition of the death penalty.
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