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ABSTRACT

The inter-American human rights system 
(IAHRS) has made considerable contributions 
to advancing women’s human rights in both 
conceptual and practical terms. This article will 
provide an overview of key developments in this 
area of IAHRS jurisprudence over the past seven 
decades. While attention to women’s human 
rights was limited in the early years of the system’s 
operation, since the 1990s it has arguably been 
at the vanguard of advancing an intersectional 
feminist approach to international human rights 
law (IHRL). It will be argued that the IAHRS 
has taken such an approach to women’s human 
rights for three main, interrelated reasons: the 
presence of a dedicated women’s rights body 
within the IAHRS; the particular socio-political 
context in which the IARHS has evolved; and 
the system’s responsiveness to Latin American 
feminist praxis.
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1. INTRODUCTION
The inter-American human rights system 

(IAHRS) of the Organization of American States 
(OAS) is the world’s oldest and arguably most 
progressive regional human rights system. 
Whether through adopting and developing 
concepts from civil society activism in its 
jurisprudence such as enforced disappearances1 
and femicide,2 or through being the first human 
rights system to adopt conventions on disabled 
people’s and older person’s rights,3 the IAHRS 
has been described as taking an ‘original, creative, 
avant-garde’4 approach to the interpretation and 

application of international human rights law 
(IHRL).

Despite its considerable achievements in an 
often-challenging context, the IAHRS continues 
to attract limited attention in Anglophone, 
Global North literature.5 In addition, there 
would appear to be no comprehensive history 
of the evolution of the IAHRS’s jurisprudence 
on women’s human rights. In response, this 
article will serve as a starting point for further 
exploration of these lacunae.

The first part of this article will consider 
the period from 1948-1994. While women’s 
human rights were largely absent from IAHRS 
jurisprudence during this period, there were 
some indications of a responsiveness to 
feminist thinking and activism, and individuals 
and organisations both within and outside 
of the IAHRS laid important groundwork for 
developments in subsequent decades.

Part two will consider the period from 
1994-2012, when women’s human rights 
became a major focus of the IAHRS. This period 
represented the IAHRS’s first tentative steps on 
what Palacios Zuloaga has termed ‘the path to 
gender justice’:6 while the increased attention 
to women’s human rights issues and attempts 
at “gender-sensitive reasoning” on the part of 
the Commission and Court were welcome, they 
were not without their conceptual limitations.

The third and final part of this article will 
consider the period from 2013 to the present. 
During this time, the IAHRS has paid increasing 
attention to sexual and reproductive health and 
rights (SRHRs), one of the most contested areas 
of women’s and LGBTQI people’s rights, and 
it has been increasingly willing to challenge 
states for violations of these rights. There 
have also been indications of a more coherent 
understanding of intersectionality and gender-
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sensitive legal reasoning within the IAHRS in 
recent years. As such, it will be illustrated that 
the IAHRS has advanced considerably along the 
path to gender justice, even if conceptual and 
practical obstacles may remain strewn along the 
way. 

Grounded in an intersectional feminist 
methodology, this article will argue that the 
IAHRS must continue to develop a coherent, 
unified approach to the rights of women 
and gender-diverse people. Rather than 
their experiences being twisted to fit current 
understandings of IHRL, IHRL must be reshaped 
to represent and respond to their lived realities.

2. METHODOLOGY: INTERSECTIONAL 
FEMINIST APPROACHES TO IHRL
IHRL can be understood as a contested 

discourse which possesses the potential to 
oppress or liberate in equal measure.7 Feminist 
and TWAIL scholars have highlighted how the 
origins and evolution of IHRL throughout the 
20th century perpetuated many of the exclusions 
and oppressions characterising domestic law by 
taking a ‘white, Anglo-Western/European, Judeo-
Christian, educated, propertied, heterosexual, 
able-bodied male’ to be the normative standard.8 
As a result of this conceptual basis, IHRL often 
fails to recognise the systems of oppression giving 
rise to harms against liberalism’s “others” and 
does not recognise these harms as human rights 
violations. To address these major issues and 
realise the transformative, liberatory potential 
of IHRL, courts and quasi-judicial bodies should 
adopt an intersectional feminist approach to 
legal reasoning. Intersectionality is ‘a method 
and a disposition, a heuristic and analytic tool’ 
which names and makes visible the ways in 
which personal identities and power structures 
such as gender, race, and class overlap and 
interact to create differing forms of privilege and 
disadvantage.9 Courts and quasi-judicial bodies 
can adopt an intersectional feminist approach by 
identifying the power dynamics informing the 
facts of a case, naming the harms that arise from 
the intersecting systems of oppression at play as 
human rights violations, and calling upon states 
to implement systemic changes that address the 
root causes of these human rights violations and 
prevent their recurrence.

Throughout its history, there have been 
indications of the IAHRS taking a feminist and 
indeed intersectional approach to the allegations 

of human rights violations brought before it. 
As will be demonstrated, this approach is the 
result of a dedicated women’s rights agency and 
the historical and political context in which the 
OAS evolved. Due to the legacy of colonialism 
and US interference, the majority of OAS 
Members States from its foundation in 1948 to 
the early 1990s experienced brutal authoritarian 
regimes or civil war; many OAS Member States 
continue to be affected by profound inequality, 
corruption, and instability.10 This challenging 
context has prompted the IAHRS to articulate an 
understanding of human rights that responds to 
the systemic and widespread nature of violations 
occurring in the region, an understanding that 
requires a structural approach to intersecting 
forms of oppression. The next three sections 
will consider some of these developments from 
an intersectional feminist perspective.

3. PART ONE: 1948-1994
The IAHRS comprises the Inter-American 

Commission on Human Rights (IACHR) 
and Inter-American Court of Human Rights 
(IACtHR). This article will also consider the 
Comisión Interamericana de Mujeres (Inter-
American Commission of Women, CIM) given 
the important role it has played in advancing 
women’s human rights within the inter-
American –  and international – human right 
systems. Feminist activism meant that the 
IAHRS and the inter-American organisations 
which preceded it adopted the first international 
treaty on women’s human rights, created the 
first intergovernmental organisation dedicated to 
women’s human rights, and laid the foundations 
for the principles of gender equality and non-
discrimination in IHRL.

CIM predates the OAS, the Commission, 
and the Court, having been founded in 1928 by 
feminists from across the Americas to contest 
their exclusion from national and regional 
political fora.11 From 1890 until the outbreak of 
the Second World War, states from across the 
Americas held a series of intergovernmental 
conferences from which women were largely 
excluded.12 In response, and as part of the 
region’s emerging transnational feminist 
movement, feminists convened their own 
series of conferences. In 1910 the International 
Feminist Congress met in Buenos Aires and 
called for women’s suffrage, access to education, 
and improved labour rights.13 In 1922, the 
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first Pan-American Conference of Women 
met in Baltimore, at which the Pan-American 
Association for the Advancement of Women 
was founded with the purpose of influencing 
the fifth International Conference of American 
States to be held in 1923.14 As a result of the 
Pan-American Association’s work, the 1923 
Conference unanimously adopted a resolution 
mandating future conferences to identify and 
address legal discrimination against women, 
as well as a resolution calling for the inclusion 
of women as delegates at future conferences.15 
Although states failed to make good on this second 
promise at the sixth International Conference of 
American States held in 1928, feminists from 
across the Americas lobbied at it for a right to 
participate and also for the ratification of an 
Equal Rights Treaty.16 Following a month of 
campaigning and protests, women officially 
spoke at a plenary and public session of a Pan-
American conference for the first time; while 
the Treaty for Equal Rights was not ratified, the 
world’s first official intergovernmental agency 
to ensure the recognition of women’s civil and 
political rights, the Inter-American Commission 
for Women (CIM), was established.17

At the Seventh International Conference 
of American States held in Montevideo in 1933, 
the impact of CIM was already evident. Women 
were included in the official delegations for the 
first time, and the first CIM directors presented 
the study they had been commissioned to 
conduct at the previous Conference on the 
status of women in the Americas. In large 
part thanks to the evidence collected by 
CIM and campaigning by feminist delegates, 
the Conference adopted the Convention on 
Nationality of Women, which enabled women 
to retain their own nationality in the event of 
marriage to a man of a different nationality. 
This was the first international instrument 
concerning the rights of women.18 The 1933 
Convention on the Nationality of Women was a 
‘pathbreaking’ international human rights treaty 
‘written by women and aimed at taking women’s 
rights to the international level.’19 While it may 
seem a modest achievement by contemporary 
standards, and while the limitations and 
exclusions arising from the feminist delegates’ 
predominantly urban, middle-class standpoint 
must be acknowledged, the 1933 Convention 
was nevertheless an important milestone.

During the Second World War and post-war 
period, CIM continued to collect data on the status 
of women in the Americas and campaigned for the 
creation of a body dedicated to women’s human 
rights within the newly established UN. As a result 
of their efforts –  in collaboration with feminist 
from all over the world –  the UN Commission on 
the Status of Women (UN CSW) was established 
in 1946.20 The UN CSW, along with the Third 
Committee on Social, Humanitarian and Cultural 
Affairs, enabled feminist actors to influence the 
drafting of the UN Charter and the Universal 
Declaration of Human Rights (UDHR).21 They 
campaigned for explicit commitments to women’s 
rights in both documents, and as a result the Charter 
and UDHR contain references to the equal rights 
of men and women, and to non-discrimination on 
the basis of sex.22 By ensuring the establishment of 
the CSW and by influencing the drafting of the UN 
Charter and the UDHR, feminist activists (including 
CIM members) planted a seed for IHRL’s growing 
responsiveness to feminist interpretations of human 
rights in subsequent decades.23

CIM was incorporated into the OAS in 
1948, and the Inter-American Convention on 
the Granting of Political Rights to Women and 
the Inter-American Convention on the Granting 
of Civil Rights to Women were both adopted 
that year; they served as an important source of 
pressure on OAS member states to extend the 
vote to women.24 Women’s suffrage was a priority 
focus of CIM from the 1920s to the 1960s, with 
Guatemala being the last country in the region to 
grant full suffrage to women in 1965.25

Although the OAS adopted the first general 
international human rights instrument in the 
world when it was established in 1948,26 human 
rights otherwise received little attention from 
the OAS during its first decades in operation. 
The IACHR only became fully operational in 
1961, and it was only authorised to examine 
individual petitions in 1965.27 In addition, 
during the 1950s and 1960s, the OAS was 
widely considered ‘an instrument of US foreign 
policy’, with the USA framing its interference in 
a host of Latin American and Caribbean states 
as interventions in the name of the regional 
organisation’s collective security.28 Both in 
spite of and because of these issues, the newly 
established IACHR took its mandate to report 
on human rights issues seriously. Its country 
visits to Cuba, the Dominican Republic, and 



272

Rebecca Smyth

Haiti provided important information on 
some of the systemic human rights violations 
occurring in the region.29 Given US hegemony 
and interference, it is perhaps unsurprising 
that a country report on the USA’s systemic 
violations of Black Americans’ human rights 
was not forthcoming.

This silence on the situation in the US was 
not the only oversight on the part of the IACHR 
during this period. Despite the emergence of a 
whole host of civil society movements across the 
region dedicated to disability rights, women’s 
rights, indigenous people’s rights, and the 
rights of Afro-descendant people (among many 
others), the issues these activists raised were 
not given substantive attention by the IACHR 
in its reports until the 1990s. In addition, it was 
only in 1972 that the IACHR appointed its first 
woman Commissioner, Costa Rican feminist 
Angela Acuña de Chacón, and it was only in 
1986 that a Black Commissioner, Barbadian 
diplomat Oliver H Jackman, was appointed. 
However, as will be discussed in part three of 
this article, the IACHR has since then proven 
itself responsive to civil society actors, and 
it has become somewhat more diverse in its 
composition.

Despite the OAS’s overall reputation for 
being under undue US influence, and extreme, 
systemic human rights violations, the IACHR 
‘established its credibility and prestige’ during 
the 1970s as a human rights mechanism that 
could bear witness to human suffering and play 
a role in holding repressive regimes to account.30 
The 1970s also saw further development of Latin 
American and Caribbean feminist movements, 
in tandem with increasing attention to women’s 
human rights issues within the UN human 
rights system; these two interrelated processes 
had important implications for the development 
of women’s human rights protection in the 
IAHRS in subsequent decades. 

The profoundly repressive and violent 
political climate in the region informed 
the growth and trajectory of the feminist 
movements there: many Latin American and 
Caribbean feminists challenged patriarchal state 
and military violence, and also allied with other 
opposition movements to contest deep-rooted 
inequality.31 The awareness of not just sexism 
but also of class-based oppression, racism, 
and (neo)imperialism/colonialism informed 
the development of an intersectional feminist 

praxis.32 Latin American and Caribbean 
feminists brought this perspective to bear on 
the UN Decade for Women. In 1975, the first 
of four UN World Conferences on Women was 
held in Mexico City to mark the beginning of 
the UN Decade for Women.33 The Mexico 
City Conference served as ‘a massive global 
consciousness-raising movement’ for the 
modern transnational feminist movement.34 
It also served as the starting point for feminist 
reshaping of IHRL, that would culminate 
in significant developments in IHRL in the 
1990s. Joining CIM, the IACHR, and an active 
transnational civil society movement, the third 
and final key actor within the IAHRS, the 
Inter-American Court of Human Rights, was 
established at the end of this tumultuous decade.

Much like the IACHR, the IACtHR was 
more limited in its approach to women’s human 
rights protection in its early years than it is 
today. Established by the American Convention 
on Human Rights and becoming operational in 
1980,35 early IACtHR jurisprudence was largely 
lacking a gendered lens, and the IACtHR did 
not appoint its first woman judge, Sonia Picado 
Sotela, until 1989. As of 2022, the Court has still 
only had two women presidents. The Court’s 
first case, Viviana Gallardo et al v Costa Rica, 
concerned the death of one young woman in 
police custody and the wounding of two others; 
the petition was found to be inadmissible, and 
the Court did not undertake any kind of gender-
sensitive legal reasoning, instead focusing on 
procedural issues.36 

However, the Court’s second advisory 
opinion, concerning the human rights 
implications of proposed amendments to the 
Costa Rican Constitution’s naturalization 
provisions, did apply some feminist legal 
reasoning.37 Referring to ACHR article 17 on 
the right of the family, article 20 on the right to 
nationality and article 24 on the right to equal 
protection, as well as the 1933 Convention 
on the Nationality of Married Women and 
CEDAW,38 the Court concluded that the 
proposed amendments could indirectly result in 
the deprivation of a foreign woman’s nationality 
upon her marriage to a Costa Rican man.39 In its 
reasoning, the Court critiqued the ‘notions about 
paternal authority’ and the husband’s ‘privileged 
status of power’ that underpin ‘the right 
accorded to women to acquire the nationality 
of their husbands’: rather than the ability to 
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acquire Costa Rican nationality upon marriage 
being a benefit (as it might appear prima facie), 
the Court instead identified the problematic 
conceptual bases underpinning this proposed 
naturalization provision.40 The Court undertook 
a historical analysis of the relationship between 
the concepts of naturalization and marriage, 
emphasising the role of the transnational 
feminist movement in ensuring that IHRL 
recognised the right to a nationality without 
distinction based on sex or marital status.41 In 
doing so, the Court recognised the law’s role 
in perpetuating systemic inequality, and of 
women’s rights activists’ efforts to challenge this 
inequality through IHRL. Even if such reasoning 
is still not consistently applied by the Court, its 
potential to undertake a feminist approach to 
legal reasoning has been apparent in some form 
since its early days. 

During the first forty or so years of its 
existence, then, the IAHRS indicated a certain 
nascent receptiveness to feminist engagement 
with IHRL. From the late 1980s into the 2010s, 
the IAHRS paid ever-increasing attention to 
women’s human rights issues, engaged with and 
provided more of a platform for feminist and 
human rights activists in the region, and began 
to shape a more coherent and intersectional 
approach to women’s human rights issues in its 
jurisprudence. 

4. PART TWO: 1994-2012
The influence of the region’s feminist 

activists on the UN human rights conferences, 
and the influence of these activists and 
conferences on the inter-American system, 
contributed to a growing awareness of and 
commitment to women’s human rights in the 
IAHRS in this period. 

In the 1980s and 1990s, Latin American 
and Caribbean feminists used the encuentros, 
the UN World Conferences on Women in 
Copenhagen and Nairobi, and regional forums 
held in preparation for the UN human rights 
conferences of the 1990s to advance women’s 
human rights issues within IHRL. Beginning 
in 1981 and continuing until the present 
day, the encuentros feministas take place 
in different Latin American and Caribbean 
locations approximately every two years. In 
bringing together activists from across the 
region to share knowledge and experience, the 
encuentros help build a transnational feminist 

movement grounded in solidarity and a sense of 
collective struggle against intersecting forms of 
oppression.42 

The work of transnational feminist 
coalitions such as those gathered at the 
encuentros was instrumental in ensuring that 
women’s rights were given particular attention at 
three of the major UN conferences of the 1990s: 
the 1993 Vienna World Conference on Human 
Rights, the 1994 International Conference on 
Population and Development (ICPD), and the 
1995 Fourth World Conference on Women in 
Beijing.43 The final documents of these three 
conferences are testament to the ability of 
transnational feminist activists to reshape the 
language and mechanisms of human rights to 
represent and respond to women’s realities. As 
a direct result of transnational feminist activism 
at the conference and parallel NGO forum, the 
Vienna Declaration and Programme of Action 
(VDPA) reflected their slogan, ‘women’s rights 
are human rights.’44 The ICPD’s Programme of 
Action (ICPD PFA) represented the result of ‘years 
of concerted effort by women’s health movements 
around the world to gain recognition of women’s 
reproductive and sexual self-determination as a 
basic health need and human right.’45 The ICPD 
PFA also adopted an intersectional approach to 
a certain extent by recognising the differential 
impact of not just gender but also age, race, 
and socioeconomic background on access to 
reproductive healthcare, and by recognising that 
a transformative approach to law, politics, and 
economics was required to address these issues 
and so realise reproductive rights.46 The inclusion 
of paragraph 96 in the Beijing Conference’s final 
document, which refers to the human rights of 
women ‘to have control over and decide freely 
and responsibly on matters related to their 
sexuality…free of coercion, discrimination and 
violence’ paved the way for the advancement of 
LGBTQI rights in IHRL in later years. Feminist 
achievements at the Vienna, Cairo and Beijing 
Conferences therefore served as an important 
starting point for further evolution in women 
and LGBTQI people’s rights within IHRL from 
the late 1990s to the present, often in the face of 
concerted resistance and opposition.47

These developments also influenced the 
IAHRS, as evidenced by a review of its annual, 
country, and thematic reports; jurisprudence; 
and important legislative and policy 
developments from this period. It is not only 
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the quantity of references to women’s human 
rights that matters here: the IACHR’s approach 
demonstrated an awareness of the forms of 
gendered harms to which women were being 
subjected, the systemic nature of these harms, 
and the importance of framing these harms as 
human rights violations.48

The IACHR’s 1993 annual report was 
the first of its annual reports to consider 
women’s human rights in a dedicated section. 
Written in collaboration with CIM, this section 
acknowledged ‘the struggle women have waged, 
worldwide and in the region, to win full respect 
and guarantees for their basic human rights’ 
and the ongoing, systemic legal, political, and 
economic issues disproportionately impacting 
on women’s full enjoyment of their human 
rights.49 Its 1994 annual report emphasised 
the importance of the 1993 Vienna World 
Conference, and the need to develop ‘integrated 
system-wide approaches to address the status 
and human rights of women.’50 The 1998 
annual report included the thematic Report on 
the Status of Women in the Americas, which 
provided a comprehensive overview of barriers to 
women’s equality in the region.51 The IAHRS’s 
responsiveness to developments within IHRL at 
the UN level – developments that were largely 
the result of transnational feminist engagement 
with IHRL – is evident throughout here.

The IACHR’s 1995 report on Haiti was 
the first country report to dedicate particular 
attention to women’s human rights.52 In this 
report and several others from this period, 
the influence of a feminist approach to IHRL 
and the IACHR’s support for feminist civil 
society activists’ efforts to advance women’s 
emancipation through IHRL is evident. For 
example, the 1995 Haiti report asserted that 
‘rape represents not only inhumane treatment…
but also a form of torture’, in line with growing 
consensus in international law on the severity 
of rape as a human rights violation and weapon 
of war.53 The 1997 Brazil report emphasised the 
importance of women’s rights organisations in 
achieving ‘an increasingly effective, meaningful, 
and inclusive exercise of democracy’ in the 
country.54 Echoing the 1994 ICPD and 1995 
Beijing PFA, the 1999 Colombia report framed 
the criminalisation of abortion as ‘a very serious 
problem for Colombian women, not only from 
a health perspective, but also considering their 
rights as women, which include the rights to 

personal integrity and to privacy.’55 The 2001 
Paraguay report explicitly refers to the Vienna 
World Conference and Beijing Conference and 
the consequent ‘special importance’ of women’s 
human rights in the IAHRS.56 Throughout the 
2000s, country reports refer increasingly to issues 
impeding the full realisation of women’s human 
rights and SRHRs such as forced sterilisation 
and the criminalisation of abortion;57 various 
manifestations of gender-based violence 
including forms of violence directed at feminist 
activists and women human rights defenders;58 
and the structural and intersectional nature of 
discrimination against women.59 

Starting in the late 2000s and continuing 
throughout the early 2010s, the IACHR also 
published a series of thematic reports with a 
focus on women’s human rights issues such as 
reproductive health;60 political participation;61 
women’s economic, social, and cultural rights;62 
access to justice for victims of violence;63 and 
the challenges facing women human rights 
defenders and human rights defenders working 
on women’s and LGBTQI people’s rights.64 This 
increased attention to women’s human rights 
issues is also evident in IACHR and IACtHR 
jurisprudence during this time, albeit somewhat 
less satisfactorily from a feminist perspective.

In terms of positive developments, the 
2001 IACHR petitions Ana, Beatriz and Celia 
Gonzalez Perez v Mexico and Maria da Penha 
Maia Fernandes v Brazil are significant for their 
development of the IAHRS’s jurisprudence 
on gender-based violence. In Ana, Beatriz and 
Celia, the IACHR found Mexico responsible 
for multiple violations of the ACHR as well 
as article 8 of the Inter-American Convention 
on Torture.65 The Commission reiterated its 
previous finding that rape can amount to torture, 
emphasised the importance of not revictimizing 
rape victims through inadequate and insensitive 
criminal investigations, and for recognising 
the intersectional nature of the human rights 
violations they experienced as women members 
of the Tzeltal indigenous community.66 Maria 
da Penha is significant for being the first 
time that the Belém do Pará Convention was 
invoked by either the IACHR or the IACtHR: 
the Commission found Brazil responsible for 
violations of article 7 of this Convention, as 
well as articles 1(1), 8 and 25 of the ACHR, due 
to the state’s failure to bring Maria da Penha’s 
husband to justice and adequately punish him 



275

A System at the Vanguard: The Evolution of Women’s Human Rights in the Inter-American Human Rights System, 1948-Present

for his vicious abuse of her, including two 
murder attempts.67

The 2002 friendly settlement Mónica 
Carabantes Galleguillos (Chile) concerned the 
state’s responsibility for violations Galleguillos’s 
rights due to being expelled from a private 
school for having become pregnant. The facts of 
the case and the Commission’s analysis of them 
illustrated a commitment to gender-sensitive 
approaches to legal reasoning that identified 
sexist assumptions about the inextricable link 
between women’s and girl’s sexual propriety 
and their worthiness of protection, or access to 
resources and public spheres such as education 
and schools.68 

In 2003, the IACHR heard its first friendly 
settlement relating to SRHRs. María Mamérita 
Mestanza Chávez (Peru) concerned the 
multiple human rights violations arising from 
the forced sterilization of Mestanza Chávez, 
a poor campesina woman, that resulted in 
medical complications leading to her death.69 
The Commission took something of a feminist 
approach by framing forced sterilization as 
a violation of the right to personal integrity 
and as violence against women; it also 
included the petitioners’ assertion that the 
botched forced sterilization took place in 
the context of a ‘massive, compulsory, and 
systematic government policy that emphasized 
sterilization as a method for quickly modifying 
the reproductive behaviour of the population, 
especially of poor, indigenous, and rural women’, 
perhaps indicating tacit endorsement of this 
intersectional feminist understanding of the 
causes and impact of this systemic human rights 
abuse.70 These indications of an intersectional 
feminist approach to legal reasoning were not 
quite as discernible in the jurisprudence of the 
IACtHR during this period, however.

In her 2008 article, Palacios Zuloaga 
provides an in-depth critique of the limitations 
to the Court’s gender-sensitive reasoning in 
this period.71 While cases concerning women’s 
human rights issues and/or that should have 
been viewed through a gendered lens were 
increasingly present on the IAHRS docket at this 
time, and while on occasion the IAHRS found 
in favour of applicants who had experienced 
gendered human rights violations, Palacios 
Zuloaga argues the Court too often employed 
problematic reasoning that perpetuates rather 
than challenges essentialist stereotypes about 

womanhood in general and motherhood in 
particular.72 Some of the tensions between the 
Court’s increasing willingness to employ a 
gender-sensitive analysis and the limitations 
of its approach are also apparent in the 2009 
Cotton Fields case.

Cotton Fields concerned the disappearance 
and murder of two teenagers and one young 
woman in Ciudad Juárez, crimes which the state 
failed to investigate.73 In terms of advancements 
in gender-sensitive/feminist legal reasoning 
and responsiveness to feminist praxis, this case 
reiterated the justiciability of the Belém do Pará 
Convention, made use of the term ‘femicide’, 
and conceptualised violence against women 
as a systemic, structural phenomenon which 
requires extensive, interlinked transformation 
of attitudes, the legal system, and wider society 
to be eradicated.74 The Court also drew upon 
the work of Amnesty, UN human rights special 
procedures, and the IACHR on the situation of 
women in Ciudad Juárez, indicating the Court’s 
openness to civil society and the international 
human rights system, as well as the influence 
of the Commission’s work on women’s human 
rights.75 The Court also demonstrated some 
awareness of intersectionality, acknowledging 
the particular vulnerability of the victims, 
who were not just women, but young women 
of ‘humble background’ living in a context 
of widespread violence against women and 
girls.76 However, the Court did not provide a 
coherent conceptualisation of femicide,77 nor 
did it find that the acts perpetrated against the 
victims amounted to torture, a decision which 
Judge Cecilia Medina Quiroga criticised in her 
concurring opinion.78

Although it is important to acknowledge 
these limitations and advocate for a more 
effective, coherent employment of intersectional 
feminist legal reasoning, it could be argued that 
IAHRS jurisprudence needs to be situated in 
a wider “ecosystem” of reports, legislative and 
policy developments, and engagement with civil 
society actors to be understood fully. When 
considered in this context, a more complex, 
nuanced picture of a system that is often quite 
adept at employing intersectional feminist legal 
reasoning to advance women’s human rights 
emerges. Additionally, the IAHRS deserves 
considerable credit for being the first regional 
human rights system to develop an international 
treaty on ending violence against women, a treaty 
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which is framed in feminist terms and takes 
an expansive, systemic approach to eradicating 
gender-based violence.

Perhaps the most important milestone in 
the IAHRS’s work on women’s human rights 
during the 1990s, 2000s, and 2010s was the 
drawing up and implementation of the Inter-
American Convention on the Prevention, 
Punishment, and Eradication of Violence against 
Women (Belém do Pará Convention). Adopted on 
9 June 1994 and entering into force on 5 March 
1995, the Convention’s preamble states that 
violence against women is ‘a manifestation of 
the historically unequal power relations between 
men and women’ and that it ‘pervades every 
sector of society regardless of class, race or ethnic 
group, income, culture, level of education, age or 
religion.’79 The references to historically unequal 
power relations between men and women, 
subordination, and the obligations placed on 
states parties to engage in systemic social change 
throughout the text of the Convention all 
exemplify the influence of feminist legal thinking 
and activism on this treaty. Article 9 suggests 
some awareness of the need for an intersectional 
approach by highlighting ‘the vulnerability 
of women to violence’ due to race, disability, 
age, and other factors.80 However, the wording 
of this article implies a more “additive” than 
intersectional understanding of discrimination 
and oppression, implying that women are 
inherently more vulnerable due to additional 
identities rather than reflecting on how different 
identity categories and systems of power interact 
to create particular forms and experiences of 
oppression. Notwithstanding this limitation 
and legitimate concerns that the creation of a 
specialised treaty can result in women’s human 
rights issues being seen as an add-on rather than 
integral to existing human rights treaties,81 the 
IAHRS has since made innovative use of new 
and existing mechanisms to have the Belém do 
Pará Convention reinforce rather than silo the 
protection of women’s human rights. In 2004, 
the Follow-up Mechanism to the Belém do Pará 
Convention (MESECVI) was established to 
monitor state implementation of the Convention 
and identify impediments to its full realisation.82 
This and other key developments indicating the 
IAHRS’s move to the vanguard among regional 
human rights systems for advancing women’s 
human rights is the subject of the third and final 
section of this article.

5. PART THREE: 2013-PRESENT
Despite considerable challenges including 

restructuring and financial crises that affected 
the OAS in general and its human rights organs 
in particular,83 as well as ongoing violence, 
inequality, political instability and corruption, 
in many respects the IAHRS’s intersectional 
feminist approach to IHRL came into its own 
in this period. Representation of women on 
both the Commission and Court also improved 
considerably in this period: in 2012, the IACHR 
convened with a majority of women members,84 
and in 2016 the Court appointed its second ever 
woman president, Elizabeth Odio Benito.

 Building upon the important developments 
of the preceding decades discussed above, since 
2013 the IAHRS has demonstrated an increasing 
confidence and coherence in defending SRHRs. 
As arguably the most contested and controversial 
area of IHRL pertaining to women’s and LGBTQI 
people’s human rights, for the IAHRS to come 
out strongly in favour of SRHRs is indicative of a 
firm commitment to the human rights of women 
and LGBTQI people. Although conceptual 
and practical limitations still characterise the 
IAHRS’s approach to SRHRs, that broad support 
for human rights issues such as abortion access 
and marriage equality is discernible within the 
IAHRS places this human rights system at the 
forefront of progressive, intersectional feminist 
approaches to IHRL.

SRHRs combine four distinct but 
interrelated fields: sexual health, sexual rights, 
reproductive health and reproductive rights. 
They affirm the rights and freedoms of people 
of all sexual orientations and gender identities 
to enjoy safe, satisfying sexual relations free of 
coercion, discrimination and violence, and to 
have the freedom to make informed decisions 
about their sexual and reproductive health, 
including if or when to have children.85 In the 
past decade, the Commission ‘has consistently 
reaffirmed the sexual and reproductive rights of 
women, noting that such issues also implicate 
the exercise of women’s rights to life, integrity, 
dignity, and freedom, among other rights.’86

A survey of the IACHR’s annual, country, 
and thematic reports demonstrates a growing 
awareness of and commitment to intersectionality 
and SRHRs. 87 In its country reports during this 
period, the IACHR has continued to dedicate 
specific sections to women’s human rights; it 
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has also begun to focus more on LGBTI rights, 
and has made use of the concept ‘intersectional’ 
to describe both forms of discrimination 
experienced by women and the ways in which 
states should address it.88 The 2017 El Salvador 
report and 2018 Honduras report both specifically 
mention the negative human rights impact of 
the complete criminalisation of abortion, and 
state that abortion should be legal at a minimum 
where there is a risk to the pregnant person’s 
life or health, in the case of rape, and in the case 
of fatal foetal abnormality.89 This awareness 
of and commitment to engaging with crucial 
human rights issues in the region speaks to the 
IACHR’s responsiveness to civil society actors. 
Along with these reports, the IACHR’s ordinary 
and periodic sessions provide an important space 
for civil society activists to raise these issues 
directly before the IAHRS. In many instances, 
this engagement with the regional human rights 
system by feminist activists seems to have 
influenced the work of the Commission, for 
example with the IACHR’s increasing attention to 
the negative human rights impact of El Salvador’s 
complete criminalisation of abortion. In October 
2015, there was a hearing on the human rights 
situation of women deprived of liberty due to 
obstetric emergencies during pregnancy in El 
Salvador.90 Since then, the IACHR has carried 
out two country visits and issued two decisions 
on the merits regarding this situation. 

A review of the IACHR’s petitions, friendly 
settlements, and precautionary measures 
further substantiates the IACHR’s assertion 
that it is committed to women’s human rights 
and SRHRs. In 2013, the first precautionary 
measures relating to SRHRs were issued.91 
The IACHR called on El Salvador to permit an 
abortion to safeguard the rights to life, personal 
integrity and health of ‘Beatriz’, a 22-year-old 
woman who was unable to access an abortion 
due to its complete criminalisation in El 
Salvador despite her being pregnant with a non-
viable foetus and the pregnancy jeopardising 
her life and health.92 Since El Salvador ignored 
these precautionary measures, the IACtHR 
issued provisional measures shortly after that 
required El Salvador to permit medical treatment 
necessary to safeguard her rights to life, health, 
and physical, mental, and moral integrity.93 

The following year, the IACHR facilitated 
the friendly settlement Alba Lucía Rodríguez 
Cardona (Colombia), which also concerned the 

multiple human rights violations arising from 
the complete criminalisation of abortion and 
the prosecution of those suspected of having had 
the procedure.94 The IACHR framed Cardona’s 
experiences as violations of human rights 
with their origins in deep-rooted patriarchal, 
misogynistic assumptions about women’s 
reproduction and sexuality.95 Its reasoning also 
represents an awareness of the ways in which 
these misogynistic assumptions interact with 
the discourses of race and class to result in 
disproportionate surveillance and punishment of 
poor, indigenous, mestiza, campesina women.96 
In naming and challenging these issues, and 
in requiring the Colombian government to 
undertake extensive reparations measures to 
provide redress and prevent repeat violations,97 
the Cardona friendly settlement illustrates the 
IACHR’s awareness of structural, intersecting 
inequalities and the systemic change required to 
address them. Since 2013, the IACHR has also 
referred two Ecuadoran and two Salvadoran cases 
concerning women and girls’ human rights and 
SRHRs to the Court. These and other landmark 
IACtHR cases will now be considered.

In recent years the IACtHR has indicated 
a greater awareness of and commitment to 
women’s human rights and SRHRs, albeit with 
less coherence than the IACHR.98 In its 2012 
Artavia Murillo et al v Costa Rica judgment, the 
IACtHR ruled that the state’s de facto IVF ban 
violated the 18 complainants’ rights to personal 
integrity, personal freedom, privacy, and rights 
of the family, read in conjunction with the 
equality and non-discrimination provision of 
the ACHR.99 While not without its limitations 
from an intersectional feminist perspective,100 
the case nevertheless represents the Court’s 
conscious effort to develop its jurisprudence on 
reproductive rights.101 This conscious effort is 
also apparent in its 2016 annual report: in its 
discussion of IV v Bolivia, the IACtHR states that 
this case represented the Court’s recognition 
of how ‘historically, a woman’s liberty and 
autonomy as regards her sexual and reproductive 
health had been limited, restricted or annulled 
based on negative and prejudicial gender 
stereotypes…women have been seen, above all, 
as a reproductive entity.’102 Such language is very 
much in keeping with intersectional feminist 
approaches to legal reasoning.

The Court has also developed a body of 
jurisprudence indicating its commitment to 
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protecting and advancing LGBTQI rights in 
the region.103 In its 2017 advisory opinion on 
state obligations in relation to gender identity, 
equality and non-discrimination of same-sex 
couples, the Court declared that the right to 
have one’s name, public records, and identity 
records changed to conform to a person’s 
gender identity is protected under the ACHR, 
and that states must extend all existing legal 
mechanisms, including marriage, to same-sex 
couples.104 A significant advance for LGBTQI 
rights (the “S” in “SRHRs”), it is in marked 
contrast to European human rights system’s 
jurisprudence on marriage equality, which holds 
that it is within states’ margin of appreciation 
as to whether or not to allow LGBTQI couples 
to marry and that article 12 of the European 
Convention should not be interpreted to extend 
the right to marriage to non-heterosexual 
couples.105 As such, the IAHRS is very much 
leading the way on LGBTQI rights in IHRL. 

In regard to the two Ecuadoran cases 
concerning women’s human rights and SRHRs 
alluded to above, in 2015 the IACtHR issued its 
judgment in the case of Gonzales Lluy et al v 
Ecuador, and in 2020 it issued its judgment in 
the case of Guzmán Albarracín et al v Ecuador. 
These cases concerned the state’s failure to 
protect Gonzales Lluy from discrimination on the 
basis of her HIV status and Guzmán Albarracín 
from sexual abuse in the education system. 
These cases are significant because the Court 
emphasised the centrality of intersectionality to 
identifying and addressing the multiple human 
rights violations in both cases.106 Gonzales Lluy 
et al v Ecuador is particularly noteworthy for 
two reasons: it represents the first time that 
the Court explicitly refers to intersectionality 
in a judgment, and Judge Ferrer MacGregor 
Poisot’s concurring opinion articulates a 
clear understanding of intersectionality and 
also emphasises the importance of the Court 
adopting an intersectional approach to develop 
its non-discrimination jurisprudence.107 This 
increased awareness of and commitment to an 
intersectional approach is also evident in the 
Court’s developing jurisprudence regarding El 
Salvador’s complete criminalisation of abortion, 
albeit with some ongoing limitations.

In its 2021 Manuela and Others v El 
Salvador judgment, the IACtHR found El 
Salvador responsible for violations of Manuela’s 
rights to personal liberty and presumption of 

innocence in the context of pre-trial detention; 
her rights to judicial guarantees, personal 
integrity, and equality before the law at trial; 
and her rights to life, personal integrity, health, 
private life, and equality before the law while 
incarcerated.108 They also found El Salvador 
responsible for violations of her parents’ and 
children’s rights to personal integrity due to 
the profound suffering and anguish caused by 
Manuela’s detention, trial, incarceration, and 
death.109 Manuela illustrates how pregnant people 
experiencing obstetric emergencies are treated in 
El Salvador: pregnant people presenting with 
obstetric emergencies are often accused of the 
crime of abortion, a charge then increased to 
that of aggravated homicide, which requires 
automatic pretrial detention and can lead to a 
40-year prison sentence.110 Despite the centrality 
of El Salvador’s abortion legislation to this 
case, and despite the opportunity that this case 
presented for the Court to articulate the position 
developed by the IACHR that abortion should 
at a minimum be decriminalised in certain 
circumstances, the IACtHR shied away from 
providing a resounding critique of El Salvador’s 
abortion legislation in this judgment. While 
there is evidence of intersectional feminist 
legal reasoning at certain points within the 
judgment, and while Judge Pérez Manrique’s 
concurring opinion indicates certain judges’ 
commitment to this approach, the Court’s 
unwillingness to address the root cause of the 
human rights violations in this case is surprising 
and disappointing.111 It is hoped that the case 
of Beatriz v El Salvador, the subject of the 
2013 provisional and precautionary measures 
discussed above, will provide the Court with the 
opportunity to articulate a more assertive and 
coherent stance on the need for abortion access 
as part of SRHRs and women’s human rights 
when it begins hearings later in 2022.112

6. CONCLUSION 
In the nearly 75 years since the foundation 

of the OAS, the IAHRS has made vital 
contributions to the respect, protection, and 
fulfilment of women’s human rights. As this 
article demonstrated, this is largely because of 
the presence of a dedicated women’s rights body 
within the IAHRS; the particular socio-political 
context in which the IARHS has evolved; and 
the system’s responsiveness to Latin American 
feminist praxis.
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However, as this article has also 
highlighted, there is still considerable work 
to be done to realise women and LGBTQI 
people’s rights in the region, and to ensure that 
IHRL truly represents and responds to their 
needs. Given the Commission and Court’s 
longstanding receptiveness to intersectional 
feminist research and activism, it would seem 
there are reasons to be optimistic about –  and 
somewhat patient with –  this human rights 
system as it develops a more coherent approach 

to realising gender justice. In many respects it 
encapsulates Menon’s assertion that the law is 
‘a transformative and emancipatory instrument, 
flawed and recalcitrant though it may be.’113 
While progress may be slow, uneven and on 
occasion reversed, intersectional feminist 
engagement with the language and mechanisms 
of IHRL remains a vital endeavour. The IAHRS 
has played and no doubt will continue to play an 
important role in this process.
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