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1. INTRODUCTION

Judicial independence is a goal democracies strive to achieve.! If the judiciary is free of constraints that undermine
its impartial judgement, it will be in a better position to develop judicial review that defends the rule of law,
protects the separation of powers, and promotes due process of law.? To accomplish this, the judiciary should be
independent from the parties to a conflict, autonomous from the political institutions of a government, and
independent from contested political ideologies.® In other words, the judiciary cannot be an extension of the
legislative and executive arms of the government.* However, the formation of an independent judiciary may be
hampered by institutional legacies, insufficient training and support for judges, and the power of strong political
players.> Without the ability of courts to render independent judgments, democratic development stalls and the
likelihood of reverting the state into an authoritarian regime increases.®

Strengthening judicial independence so that courts hold political actors accountable (judicial review) is
symptomatic of an improving democracy.” ‘Why should any authoritarian regime’, Shapiro asks, ‘allow a small
group of persons, not themselves, to make public policy decisions contrary to, or at least independent of, their
preferences’.® But without judicial independence, courts cannot effectively and democratically intervene in the
political process.® Institutional guarantees to safeguard judicial independence are therefore extremely important.*°
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Since 1994, Mexico has initiated a wave of judicial reforms aimed to strengthen judicial independence and
impartiality. Although there have been shortcomings along the way, improvements have been made. The latest
judicial reform (2021) has precisely aimed to improve the criteria for selecting adjudicators and the methods to
balance the appointing authority’s influence. To understand the process of this reform, we provide a historical
context.

Our report proceeds as follows. Section 2 explains the historical context of the latest judicial reform, which
situates the evolution of the Mexican judiciary in the structural trend of judicialisation — the process whereby
adjudicatory bodies increasingly dominate the making of public policies.'! Section 3 explains the criteria for the
selection of adjudicators as well as the authorities that design them — in particular, we focus on the judicial bodies
at the federal level. Section 4 explains the methods to balance the appointing authority’s influence, which, for the
most part, is limited to appealing the results of the competitive examinations and ratifying magistrates and district
justices. Section 5 discusses the parameters to ensure that federal adjudicators act independently and impartially.
Section 6 explains the three punishments for federal adjudicators who do not act independently and impartially:
political impeachment, administrative responsibility procedure, and criminal charges. Finally, section 7 explains
the consequences of violating res judicata if adjudicators act in violation of the principles of impartiality and
independence.

2. HISTORICAL CONTEXT OF THE 2021 JUDICIAL REFORM

The post-war period brought about an era of dictatorial and authoritarian regimes in Latin America.!? Judiciaries
were servile institutions to political and military systems;*® judicial independence and impartiality were not
attainable aspirations, but uncharted territories.** For example, in Peru, the government of General Juan Velasco
replaced the entire Supreme Court with judges ideologically sympathetic to his regime.'® In El Salvador, the
judiciary lacked independence and failed to examine cases of serious human rights violations.

Similarly, in Mexico, the Justices of the Supreme Court of Justice of the Nation (SCIN) acquired the role of
‘regime supporters’.l” Between 1944 and 1994, the majority of presidents appointed more than half of the justices
during their tenure, and over 40% of them served for fewer than five years, arriving and departing according to
the presidential term.'® This resulted in a judiciary that primarily employed a legalist standard of judicial
interpretation that condoned state abuse.®

Against this backdrop, which included 65 years of the rule of a severely delegitimised political party, i.e. the
Institutional Revolutionary Party (IRP), and several local electoral defeats, the newly elected Mexican president,
Ernesto Zedillo, launched a new judicial reform in 1994.2° At its core, there was a change of personnel along with
an expansion of the jurisdiction of the SCJIN so as to secure its independence.?
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On the one hand, the number of justices was lowered from 25 to 11; life appointments were replaced with 15-
year appointments; and the president nominated justices, who must be confirmed by a Senate majority of two-
thirds.?2 On the other hand, two new mechanisms of constitutional control were introduced.? First, the Court
could resolve disagreements between various governmental branches over the constitutional legality of their
respective actions (constitutional controversies). Second, qualified minorities of legislative bodies at the federal,
state, municipal levels, as well as the Attorney General, could challenge the constitutionality of federal and state
laws and international treaties, directly before the court, by filing a constitutional action. Finally, the reform
created the Federal Judicial Council (FJC), charged with administering the federal judiciary — namely, selecting
judges and determining their promotions.?*

Some scholars have argued that the 1994 reform was an insurance policy designed to protect the weakening
IRP, which was operating in an unstable political environment.?> However, ex post explanations which try to
capture hidden motivations are hard to study.?® Instead, here it is argued that this and the following reforms have
taken place in the wider context of making the judiciary independent to advance democratic governance in Latin
America:?” a process which tries to politically insulate the judiciary from institutions under popular control, %
while increasing its intervention in political processes through various forms of judicial review.?

The latest breakthroughs in the transformation of the Mexican judiciary support this thesis. First, between
2009 and 2011, a series of judicial decisions and reforms brought about a paradigm shift in the jurisprudence of
the SCJIN, which marked the start of the 10th epoch of the court’s jurisprudence.® It set forth the diffuse control
of constitutionality and conventionality. This meant that any Mexican judge or court could examine whether a
law — or, more specifically, any other legal element — is contrary to the Constitution and, if so, refuse to apply it
in resolving a specific case.®! Necessarily, this new form of constitutional judicial review renders Mexican courts
unable to effectively make or block public policies.®

However, a series of controversial designations of the SCIN Justices and nepotistic practices within the FIC
prompted a downshift in safeguarding the independence of the Mexican judiciary.®® Caballero notes two
controversial appointments: first, the obscure designation process of justice Eduardo Medina Mora (2015), who
had been criticised because of his previous performance at the Center for Investigation and National Security and
as Attorney General of the Republic;** and second, the controversial designation of Yazmin Esquivel Mossa,
given that she is the wife of businessman José Mara Riob6o, a contractor and consultant for the current Mexican
administration.® Additionally, a recent study shows the existence of clientelist networks in Mexico’s judicial
system, in which a high percentages of judicial officials have relatives in the circuit they represent — in some
instances, up to 66%.%

22 Juan Gonzalez Bertomeu, “Judicial Politics in Latin America’ in Tatiana Alfonso, Karina Ansolabehere and Rachel Sieder
(eds), Handbook of Law and Society in Latin America (Routledge 2018) 172.

23 Josafat Cortez Salinas and Grisel Salazar Rebolledo, ‘La Construccion de La Independencia y Del Poder de La Suprema
Corte de Justicia En México. Explicando La Reforma Judicial de 1994’ [2019] Estudios politicos (México) 213, 219.

24 Beatriz Magaloni, ‘Authoritarianism, Democracy and the Supreme Court: Horizontal Exchange and the Rule of Law in
Mexico’ in Scott Mainwaring and Christoper Welna (eds), Democratic Accountability in Latin America (Oxford University
Press 2003) 294.

% Jodi Finkel, ‘Judicial Reform as Insurance Policy: Mexico in the 1990s’ (2005) 47 Latin American Politics and Society 87,
88.

2% Gonzalez Bertomeu (n 23) 171.

27 Michael Dodson, ‘Assessing Judicial Reform in Latin America’ (2002) 37 Latin American Research Review 200, 201.

28 Owen M Fiss, ‘The Right Degree of Independence’ in Irwin P Stotzky (ed), Transition to Democracy in Latin America:
The Role of the Judiciary (Routledge 2018) 62.

2% Guarnieri and Pederzoli (n 10) 18.

30 Eduardo Ferrer Mac-Gregor and Rubén Sanchez Gil, Control Difuso de Constitucionalidad y Convencionalidad (Suprema
Corte de Justicia de la Nacion, Oficina en México del Alto Comisionado de las Naciones Unidas para los Derechos
Humanos y Comision de Derechos Humanos del Distrito Federal 2013) 14-15.

31 ibid 15.

32 Shapiro (n 9) 21.

33 José Antonio Caballero, ‘La Reforma Judicial de 2021. ;Hacia Donde va La Justicia?’ (Nexos, 5 October 2021); Sociedad,
‘Organizaciones Exigen Cambiar El Proceso Para Designar a Los Ministros® Expansion Politica (13 March 2019).
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These controversies alone triggered the 2021 judicial reform.3” The reform project indicates the need for
combating nepotism within the judiciary.® It underscores that federal judges do not always conduct themselves
with independence and impartiality; neither has the judicial career system been successful in ensuring that those
who become judges are the most honest and best prepared; nor has it been possible to banish corruption. If
anything, inbreeding and cronyism have produced deep-rooted clientelist networks, in which positions are
trafficked, favours are exchanged, or worse, a price is put on justice.®

The reform considers two major aspects — namely, jurisdiction and governance. Given the scope of this report,
we concentrate on the latter.*® The main governance focus is to address the way people enter a judicial career, to
reduce clientelism within the judiciary.*! To that end, the reform limits the ability of judges and magistrates to
appoint their staff; it underscores the immovability of judges; it establishes the Federal Judicial Training School
— charged with implementing the processes of formation, training and updating of the jurisdictional and
administrative personnel of the judiciary,*? as well as of conducting competitive examinations; and, finally, it
introduces gender parity criteria.*®

3. CRITERIA FOR THE SELECTION OF ADJUDICATORS

The manner in which judges are recruited has an impact not only on the professional makeup of the judiciary, but
also on the connections it develops with other political actors.** The European Court of Human Rights (ECtHR)
has determined that to decide whether a body can be deemed independent, the way in which its members are
appointed and their tenure in office must be examined.* In the same vein, a report concerning the judicial
independence of the ECtHR finds that the practice of appointments is important in relation to two factors. First,
given that the legitimacy and credibility of any judicial institution are contingent upon public faith in its
independence, it is essential that judicial nomination processes adhere to recognised principles of judicial
independence.*® Second, the likelihood of judges lacking the necessary skills and capacities to carry out their
profession increases if there are neither objective nor transparent standards of appointment, based on appropriate
professional qualifications.’

3.1. FEDERAL ADJUDICATORS

In this section, we analyse the designation process, along with the criteria for selecting adjudicators of the Mexican
judiciary at the federal level.* This includes the Justices of the SCIN, the Magistrates of the Electoral Tribunal,
and Circuit Magisters and District Judges. We do not consider the designation process of the Councillors of the
FJC, given that its organisational nature is more administrative than adjudicatory.
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3.1.1. The Supreme Court of Justice of the Nation

The SCIN is the country’s highest constitutional court and the head of the federation’s judiciary.*® It is composed
of 11 Justices™ with a 15-year tenure.> Among its responsibilities are to defend the legal order established by the
Federal Constitution, to maintain the balance of power between the various branches and spheres of government,
and to definitively resolve matters of great social importance.>?

The process of appointing the SCIN Justices begins with the President of Mexico submitting a list of three
candidates for consideration to the Senate. Following a hearing, the Senate appoints a justice by a vote of two-
thirds of the senators present. If the Senate does not make a decision within 30 days, the person designated by the
President will occupy the position of justice. However, if the Senate rejects the entire list of three candidates, the
President must submit a new one. If this second slate is also rejected by the Senate, then the President will name
the new Justice.>®

The Constitution suggests that appointments of the SCIN justices shall preferably be made from among those
persons who have served with efficiency, capacity and probity in the administration of justice, or who have
distinguished themselves for their honourability, competence and professional background in the exercise of legal
praxis.>* Additionally, to be elected a justice of the SCIN, it is required that the officeholder should:

1. be a Mexican citizen by birth, in full exercise of political and civil rights;

2. be at least 35 years of age on the day of the appointment;

3. possess, on the day of the appointment, at least 10 years of seniority and a professional law degree issued by
an authority or institution legally empowered to do so;

4. have a good reputation, and not have been convicted of a crime punishable by more than one year’s
imprisonment;

5. have resided in the country during the two years prior to the day of the appointment; and

6. not have been Secretary of State, Attorney General of the Republic, a senator, a federal deputy, or head of
the executive power of any federal entity, during the year prior to the day of appointment.

This process of electing SCIN Justices has been criticised. Allier has noticed four procedural flaws.%® First, the
President is not obliged to motivate the candidacies he or she proposes to the Senate. Second, there is no law
establishing objective criteria for the selection of aspiring ministers, which would provide certainty to the
appointment system. Third, there is a lack of participation by both the federal judiciary and civil society in the
selection and appointment process. Fourth, this process endorses the prevalence of presidentialism and particracy.
To correct these flaws, Allier suggests that the candidate be knowledgeable about constitutional law, human rights
and the branches of law that correspond to the chambers of the SCIN.%

Another proposal to reform the designation process comes from José and Miguel Carbonell;>" they consider
that the system of shortlists should be replaced, and, to that end, that the Senate should have exclusive authority
to nominate and appoint individuals. Likewise, they recommended holding extensive hearings to fully assess the
qualifications and expertise of applicants for the top post in the federal judicial branch, as well as to create a more
expedited approach in the case of an unexpected SCJIN vacancy.

49 Political Constitution of the United Mexican States (n 44), Article 94, para 3; Organic Law of the Federal Judiciary 2021,
Article 2.

%0 ibid, Article 94, para 3; Organic Law of the Federal Judiciary (n 48), Article 2.

51 political Constitution of the United Mexican States (n 44), Article 94, para 14; Organic Law of the Federal Judiciary (n
50) Article 8.

52 SCJN, “;Qué Es La Suprema Corte de Justicia de La Nacion?’ <https://www.scjn.gob.mx/conoce-la-corte/que-es-la-scjn>.
The complete list of attributions is set forth in Organic Law of the Federal Judiciary (n 50), Article 10.
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54 ibid, Article 95, para 2.

55 Jaime Allier Campuzano, ‘NUEVO PROCEDIMIENTO PARA LA DESIGNACION DE MINISTROS DE LA
SUPREMA CORTE DE JUSTICIA DE LA NACION’ [2019] Revista del Instituto de la Judicatura Federal 4.
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Reforma’, Estado constitucional, derechos humanos, justicia y vida universitaria. Estudios en homenaje a Jorge Carpizo,
vol Il (Universidad Nacional Auténoma de México 2015) 71-72. José Carbonell and Miguel Carbonell, ‘El Nombramiento
de Los Ministros de La Suprema Corte: Una Propuesta de Reforma’ (2014) 23 Quid luris 77.



We consider that both the Allier and Carbonell approaches may serve as gateways to addressing the problems
of nepotism and controversial designations that triggered the judicial reform. Certainly, reducing the President’s
discretion to nominate SCJN Justices while incorporating the views of the federal judiciary and civil society would
help to democratise the selection process.

3.1.2. The Electoral Tribunal

The Electoral Tribunal is a specialised judicial body of the Federal Judiciary, and the highest judicial authority in
electoral matters.™ It settles, in the last instance, any challenge or controversy that may arise in federal and local
electoral processes.>® The Electoral Tribunal operates on a permanent basis with a Superior Chamber, seven
Regional Chambers and a Specialised Regional Chamber.5° Magisters at the Superior and Regional Chambers
have a tenure of nine years, which cannot be extended.®*

In addition to meeting the criteria to be a Justice of the SCIN,5? the Organic Law of the Judiciary of the
Federation (OLJF) considers that an electoral magistrate of the Superior Chamber must:%3

1. have a voting card with a photograph;

2. be able to prove his or her knowledge of electoral law;

3. not hold or have held the position of President of the National Executive Committee or equivalent of a
political party;

4. not have been registered as a candidate for any office of popular election in the last six years immediately
preceding the appointment; and

5. not hold or have held a national, state, district or municipal leadership position in any political party in the
six years immediately preceding the appointment.

The OLJF sets forth three additional conditions to the selection of magistrates of the Regional Chambers; namely,
they must be at least 35 years old at the time of designation; have a clean record and not have been convicted of
an intentional offence punishable by more than one year’s imprisonment; and possess a legally recognised law
degree and a minimum of five years of professional experience.® Although it is not expressly stated in the OLJF,
these three additional criteria are also applicable to the selection of Superior Chamber magisters, given that the
Constitution expresses that they should meet also the criteria to be a Justice of the SCIN.

The process of designating a Magister of the Electoral Tribunal (either at the Superior Chamber or at the
Regional Chambers) is more rigorous than that for the SCIN Justices.® It combines a nomination process carried
out by the SCIN and a designation by the Senate. First, the Plenary of the SCIN issues a general call for
applications; namely, any person who meets the legal requirements listed above can apply. Additionally,
applicants should submit their résumé and write a 10-page essay on an electoral topic chosen at the discretion of
the SCIN.% After examining and evaluating the candidates, the SCIN shortlists a number of candidates to undergo
an oral and public examination. Each of the shortlisted candidates is examined by one of the SCIN Justices
concerning the functioning of the Superior or Regional Chamber, as appropriate. Afterwards, each of the
candidates presents, before the Plenary of the SCIN, the key points of their essay; they are then examined on those

%8 political Constitution of the United Mexican States (n 44), Article 99; Organic Law of the Federal Judiciary (n 50), Article
164.

%9 Organic Law of the Federal Judiciary (n 50), Article 165.

80 political Constitution of the United Mexican States (n 44), Article 99, para 2; Organic Law of the Federal Judiciary (n 50),
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61 Political Constitution of the United Mexican States (n 44), Article 99, paras 12 and 13.

62 ibid, Article 99, para 12.

83 Organic Law of the Federal Judiciary (n 50), Article 193.

64 ibid, Article 194, sections II, 111 and IV.

% Political Constitution of the United Mexican States (n 44), Article 99, para 11.

8 SCJN Pleno, ACUERDO NUMERO 6/2016 2016.



points by one Justice.®” Finally, the Justices vote upon whom they consider to be the most appropriate candidates
to comprise the trio from which the Senate elects one magister.

Second, the Justice Commission of the Senate carries out a hearing process in which, after evaluating the
candidates' compliance with the formal legal requirements, it proposes to the Plenary of the Senate of the Republic
one person from each slate proposed by the SCIN to occupy the positions in question.5®

The appearances are in trios; each of the three members presents for five minutes. The nominees discuss the
significance and fitness of their candidacy, the substance of their essays, and the role they aim to establish as a
Magistrate of the Electoral Tribunal, if selected.” Following the presentation of the three candidates, the senators
who are members of the Justice Commission have up to two minutes to ask questions. The selection procedure
concludes after four days, following the final appearance. Once this procedure is completed, the names of
candidates for appointment as Magistrates of the Electoral Tribunal are presented to the Plenary of the Senate of
the Republic, who will decide by a vote of two-thirds of the members present.”

In a General Agreement, the Justice Commission has set forth that the decision of the senators to elect the
Magistrates of the Electoral Tribunal should be motivated following the parameters of the candidates’ excellence
in preparation and their professional experience; their theoretical and practical training; their knowledge of and
familiarity to electoral matters; the jurisdictional impartiality they can ensure; and the relevance and suitability of
their candidacy.™

3.1.3. Circuit Magistrates and District Judges

The circuit magistrates are the adjudicators of the different collegiate tribunals in Mexico, which have the powers
of constitutional courts of cassation.” There are three types of circuit tribunals: collegiate tribunals of appeal,’
circuit collegiate tribunals,” and regional plenary,’® each of which are distributed across 32 judicial circuits in the
national territory.”” Each tribunal is made up of three circuit magistrates, who may specialise in one area or several
(civil, criminal, administrative and labour).”®

On the other hand, district judges are the judicial bodies of first instance of the federal judicial branch. They
hear disputes arising from the enforcement or application of federal laws in civil, criminal and administrative
matters, and resolve indirect amparo lawsuits in those same subjects.”

Both magistrates and judges are appointed for a probation period of six years, at the end of which, if ratified,
they can only be removed due to political impeachment or serious administrative misconduct, as outlined below
in Sections 6.1and 6.2d%
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As we have mentioned, a series of controversies triggered a judicial reform,8! which established the Judicial
Career Law of the Judicial Branch of the Federation (JCLJBF). The JCLJBF establishes the guiding procedures
to appoint judicial personnel. In line with the text of the Constitution, the JCLIBF states the FJC is the authority
in charge of appointing circuit magistrates, as well as district judges, based on objective criteria and in accordance
with internal or external competitive examinations.

Circuit magistrates and district judges must meet the same formal legal requirements, except for the age
criterion. These include:®

being a Mexican citizen by birth, without having acquired another nationality;

being in full enjoyment and exercise of their civil and political rights;

being over 35 years of age for magistrates and 30 for judges;

having a good reputation;

not having been convicted of a felony punishable by deprivation of liberty; and
having a law degree legally issued and at least five years of professional experience’.

ok wbdpE

Although the formal requirements for circuit magistrates and district judges are identical, the entry process differs,
in that only district judges and secretaries of study and account of the SCIN can participate in the competitive
examinations to fill the positions of circuit magistrate.®*

First, there are two procedures for the competitive examination for the appointment of district judges: school-
based and non-school-based.®® The former is carried out through a training course given by the Judicial School,®
while the latter refers to open or internal competitive examinations, which include the completion of a
questionnaire whose content deals with subjects related to the function of the position for which the candidate is
applying®” Access to both the training courses and the competitive examinations is both internal (for those already
part of the judiciary) and external (available to anyone), provided they meet the above criteria.®®

The competitive examinations for both circuit magisters and district judges consist of two stages. The first
stage consists of a multiple-choice test — 50 questions for magisters® and 100 for judges® — a practical test,
consisting of writing a draft judgment, and a 15-minute oral exam before a jury. Finally, district judges who
successfully pass the examination undergo an induction and specialisation course to strengthen and improve the
performance of the judicial function.®* The appointments are made by the Plenary of the FIC% and published in
Mexico’s Official Gazette.®

As we have mentioned, after successfully completing a probation period of six years, the FIJC determines
whether to ratify the magister or the judge. To do so, it evaluates:®*

1. whether they have not been sanctioned for serious misconduct as a result of an administrative complaint
during their tenure as a district judge or circuit magistrate;

2. whether they have a satisfactory evaluation as a federal judge, in accordance with the following:
a. judicial functioning, based on the following:

81 There have been allegations of exam leaks in the organisation of the competitive examinations. See José Antonio Belmont,
‘Destituyen e Inhabilitan a Magistrado Por Filtracion de Examenes Para Jueces’ Milenio (5 August 2020).
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% FJC Pleno, Acuerdo General del Pleno del Consejo de la Judicatura Federal, que reforma el diverso que establece el
Procedimiento y Lineamientos Generales para acceder al cargo de Juez y Jueza de Distrito Especializado en Materia de
Trabajo mediante Concursos Abiertos de Oposicion 2020, Décima Quinta, 1.

% ibid, Vigésima Segunda.

92 political Constitution of the United Mexican States (n 44), Article 97.

9 Judicial Career Law of the Judicial Branch of the Federation (n 44), Articles 25, para 5; 26, para 7; and 27, para 7.

% ibid, Article 67.



i. results of inspection visits, and
ii. performance, evaluated based on productivity derived from statistical information;
b. suitability, where the following is accredited:

iii. that they have conducted themselves without intent to deceive the various administrative instances
of the Council in its surveillance processes, visits, statistics, discipline, work conflicts or in
compliance with the judicial policies implemented, especially those to combat nepotism;

iv. that they hold the appropriate law degrees, as well as refresher and specialisation courses;

v. that they have not been sanctioned for crimes or misdemeanours that, regardless of their individual
qualification, as a whole are considered serious because they reflect patterns of conduct that are far
from the constitutional standards of excellence, objectivity, impartiality, professionalism and
independence; and

vi. that they have not incurred a systematic breach of labour standards, for which disciplinary
proceedings, labour disputes and ordinary visit rulings may be reviewed; and

3. any other issues deemed pertinent by the FJC, provided that they are included in general agreements published

six months prior to the date of ratification.

The weight assigned to points 1, 2 and 3 must be determined in the respective general agreement and shall be
stated in the resolutions of the FIC in which the ratification is agreed upon.®®

3.2. THE METHOD FOR APPOINTING NATIONAL CANDIDATES TO POSITIONS
AS INTERNATIONAL ADJUDICATORS

Although Mexican citizens have occupied several positions as international adjudicators,® there are no formal
methods to nominate them to the relevant international adjudicatory bodies. This is particularly concerning if we
consider that in 2019 Mexico obtained, worldwide, the highest number of elected candidacies to bodies of the
multilateral system, with a total of 32, at a 100% success rate in its nominations.%” The internal regulations of the
Secretariat of their Economy and Internal Affairs consider provisions on nominating personnel to international
organisations, but no formal criteria or standards are put forward.%

In light of the above, the nomination and designation of Maria del Socorro Flores Liera as justice of the
International Criminal Court in 2019 sparked controversy as to the method whereby Mexico nominated her.®® As
Martinez and Guzman note, her selection procedure did not meet the criteria set forth in Article 36(4)(a)(i) of the
Rome Statute, because neither did the Mexican President provide a shortlist of candidates, nor was the Senate
consulted during the selection process.'®

This is symptomatic of a bigger problem. Mexico lacks a policy or legal framework governing judicial
nominations to international organisations. Additionally, there is no impartial and independent selection body to
make such nominations, which would ensure fairness and the suitability of those nominated. In this sense,
Martinez and Guzman suggest the Senate and the Secretariat of Foreign Affairs establish a clear selection method
that ensures equal opportunity for all applicants: one in which the nomination process provides a set of transparent,
merit-based criteria that certify impartiality and appropriately assess the candidate’s profile, abilities, knowledge
and experience.'%

% ibid, Article 67, para 2.

% To name a few examples, Bernardo Seputlveda Amor was a justice at the International Court of Justice; Ricardo Ramirez
Hernandez was a member and president of the Appellate Body of the World Trade Organization; and Sergio Garcia Ramirez
and Eduardo Ferrer Mac-Gregor Poisot have been judges and presidents of the Inter-American Court of Human Rights.
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4. THE METHODS TO BALANCE THE APPOINTING AUTHORITY’S INFLUENCE

As we have discussed, the process of electing SCIN Justices and Electoral Magisters is carried out between two
governmental branches. Concerning the former, the president nominates and the Senate chooses, while for the
latter, the SCIN nominates and the Senate appoints. However, neither the decisions to nominate nor to appoint
can be recursed.

Similarly, the decisions of the FJC to appoint magistrates and judges cannot be appealed. Only the results of
the competitive examinations may be challenged before the Plenary of the FIC.1%? The appeal for administrative
review must be filed within five working days following the date on which the notification of the results of the
competitive examination has taken effect or has become known.*% Decisions declaring the administrative review
appeal well founded may correct the score or annul the competitive examination, order that the appellant be re-
examined, or order any other measure to correct the violation suffered by the appellant.%

The decisions of the FJC referring to the ratification of magistrates and district judges may be appealed before
the Plenary of the SCJIN, which should only verify whether they have been adopted in accordance with the rules
established by the Constitution, the JCLIBF, internal regulations and general agreements issued by the FJC.1%
The appeal for administrative review must be filed within five working days following the date on which the
notification of the resolution to be challenged becomes effective.'% Finally, the resolutions declaring the appeal
for review to be well founded shall be limited to declaring the nullity of the challenged act, so that the Plenary of
the FJC may issue a new resolution within a term not to exceed 30 calendar days."”

Although the positive impact of the new process of admission into the federal judiciary may be tangible in the
short term, it will be hard to tackle nepotistic difficulties without modifying the structure of the judicial office and
its system of responsibilities. This is because, as Caballero notes, within the judicial office structure responsibility
is often centred on the head of the jurisdictional unit — either the circuit magister or the district judge. As a result,
adjudicators prefer to place a premium on trust in their employees rather than competence, a trait that creates an
inbuilt incentive for clientelist partnerships.1%

5. PARAMETERS TO ENSURE THAT ADJUDICATORS ACT INDEPENDENTLY
AND IMPARTIALLY

The World Justice Project places Mexico in the bottom four countries in Latin America, and among the 30
countries with the most corrupt public servants.'® This is why institutional mechanisms ensuring adjudicators
behave impartially and independently are important in combating corrupt practices. Although real efforts have
been made, these problems have been persistent within the judiciary.

As we have mentioned, controversial designations of SCIN Justices and nepotistic practices within the FJC
have prompted internal responses within the judiciary. In light of this, the FJC set forth the Comprehensive Plan
to Combat Nepotism. The Plan includes'*! strengthening of the methods of selection of judicial personnel; a digital
register of family relationships;*? the fact that hiring persons related to other incumbents by blood or affinity
within the fifth degree will require the non-binding opinion of an Integrity Committee; and an electronic mailbox
for reporting cases of nepotism.
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Another important instrument to ensure the impartiality of Mexican adjudicators is the Code of Ethics of the
Judicial Branch of the Federation (CEJBF). The CEJBF sets forth the judicial principles, rules and virtues
applicable to guide the conduct of federal judges and their assistants, as well as to facilitate ethical reflection on
the various aspects of judiciary praxis.

The Code is divided into five chapters. The first four chapters define the four fundamental guiding principles
of judicial ethics (independence, impartiality, objectivity and professionalism). The fifth chapter does not include
a guiding concept of judicial ethics, but rather presents a variety of judicial characteristics that collectively
comprise the ideal profile of a good judge under the term ‘excellence’: a competent judge’s ideal profile.!?

Although ethical codes are not a panacea to solve a lack of impartiality, they are definitely important. If applied
seriously, their usage can create an ethical environment or culture, as part of a learning process that includes the
promotion, inculcation, reinforcement and assessment of ethical behaviour.** In addition, they are helpful in
certain situations, such as preventing technical infringements and increasing scrutiny both inside and outside
public organisations.!*

Additionally, the JCLJBF considers that members of the judiciary have the duty to act in conformity with the
judicial function's independence, ensuring the prompt, complete, expeditious and impartial administration of
justice.16

6. CONSEQUENCES FOR DOMESTIC ADJUDICATORS OF A BREACH OF THE
REQUIREMENT TO ACT INDEPENDENTLY AND IMPARTIALLY

The Mexican legal system considers three consequences for the federal adjudicators that we have discussed if
they do not act with independence and impartiality: political impeachment, administrative liability trial, and
criminal charges.

6.1. POLITICAL IMPEACHMENT

Political impeachment is a judicial proceeding entrusted to the legislative branch,'*” whose purpose is to
investigate the conduct of high-ranking public officials, including the federal adjudicators listed in sections 3.1.1
to 3.1.3,18 in order to ascertain political responsibility and to impose an appropriate sanction.''® The procedure
starts with a complaint, which could be made by any Mexican citizen, and is overseen by the legislative branch in
two phases. The first stage is before the Chamber of Deputies, which serves as the investigating and accusing
body; and the second stage is before the Chamber of Senators, which serves as the jury of judgment and conducts
the trial of responsibility*? in accordance with the provisions of Articles 22 et seq. of the Federal Law on Public
Servants’ Responsibilities (FLPSR).2!

Article 7 of the FLPSR establishes a numerus clausus list of conduct in relation to which political impeachment
can be initiated, among which the violation of human rights stands out:*?? the Charter of the Rights of Persons
before the Judiciary, in the Ibero-American Judicial Area, ‘recognises a fundamental right of the population to
have access to independent, impartial, transparent, accountable, efficient, effective and equitable justice’.*? In
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this sense, it is possible to assume that if an adjudicator violates the right to independent and impartial justice,
political impeachment will follow.

The sanctions this procedure considers are the dismissal or permanent disqualification from performing
activities, employment, posts, or commissions of any kind in the public service.'?* But when the conduct of the
adjudicator is of a criminal nature, the Chamber of Deputies would issue a declaration of proceeding, which
effectively activates the possibility of initiating criminal proceedings against, in this case, the relevant
adjudicator.'?®

6.2.  ADMINISTRATIVE RESPONSIBILITY PROCEDURE

The SCJIN determines that administrative liability arises for public servants who fail to comply with legality,
honesty, loyalty, impartiality and efficiency in the public function.*?® When that happens within the federal
judiciary, the comptrollers of the SCIN, the Federal Judiciary Council and the Electoral Tribunal*?” initiate the
administrative responsibility procedure, whose purpose is to ‘sanction conduct that harms the proper functioning
of the public administration’ 1?8

The General Law of Administrative Responsibilities (GLAR) considers two types of administrative
misconduct, i.e. non-serious and serious. Among non-serious misconduct'?® is non-compliance with the relevant
codes of ethics, such as the CEJBF,*3® while serious misconduct includes taking over, processing or resolution of
matters in which an adjudicator has a conflict of interest.'3* Additionally, the OLJF considers that any behaviour
that threatens the independence of the judicial function, such as accepting or exercising instructions, pressures,
commissions or any action that generates or implies undue subordination with respect to any person, would trigger
administrative liability.'%?

The penalties applicable to these administrative misconducts consist of: private or public warning; private or
public reprimand; economic sanction; suspension; removal from office; and temporary disqualification from
holding jobs, positions or commissions in the public service.3

Finally, it is important to mention that administrative responsibility procedures remain confidential. Although
this is in line with the United Nations Basic Principles on the Independence of the Judiciary,*3* as Caballero notes,
this makes it difficult to follow up on cases, to effectively combat corruption or to at least be informed about it.*%

6.3. CRIMINAL CHARGES

According to Article 111 of the Federal Constitution, the Justices of the SCIN and the Magisters of the Superior
Chamber of the Electoral Tribunal may not be prosecuted for criminal actions unless the Chamber of Deputies
approves, by an absolute majority of its members, a ‘declaration of procedural immunity’. The SCIN has explained
that the recognition of this constitutional immunity is a characteristic element of a democratic state, consisting of
protecting the constitutional functions performed by certain public servants — a protection that has as its ultimate
objective the avoidance of possible obstructions for political purposes or retaliation from light, malicious or
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irresponsible accusations that seek to interrupt such constitutional functions of an essential nature for the
constitutional order.*

It is important to notice that the ‘declaration of procedural immunity’ is only addressed to the heads of the
highest bodies of the judiciary. According to SCJIN Justice Fernando Franco, this legal figure must be interpreted
as aimed at safeguarding autonomy and independence from external interference or pressures imposed by external
agents through complaints lodged against those in the highest positions in the respective government branches.
187 In this sense, only magisters of the Regional Chambers of the Electoral Tribunal, circuit magisters and district
judges can be prosecuted for federal crimes without a prior ‘declaration of procedural immunity’.

The Federal Criminal Code includes a comprehensive list of crimes against the administration of justice. In
particular, we note that the following may be against the principles of judicial impartiality: first, hearing matters
which the adjudicator is legally impeded from hearing;**® and second, issuing a decision on the merits or a final
judgment that is unlawful because it violates a precept of the law or is contrary to the proceedings of the trial, or
omitting to issue a procedural decision on the merits or a lawful final judgment within the parameters established
by law.1%® The first situation is not allowed because in line with the Federal Code of Civil Procedures (FCCP),
judges, magistrates or justices shall not hear legal disputes that may affect their impartiality, including having a
direct interest in the subject matter of the dispute or being an acquaintance or relative of any of the parties to the
dispute.r® In the second situation, the sanction for the former is imprisonment of three to eight years and a
monetary fine, while the latter carries a penalty of four to 10 years and a pecuniary fine.

Enforcement of Final Judgments Rendered by Adjudicators in Breach of the Requirement to Act Independently
and Impartially

In 2004, the Code of Civil Procedures of Mexico City was reformed to include a new chapter, ‘The Action for
Nullity of a Concluded Judgment’, which contained seven sections that contemplated various situations in which
the action for annulment of a concluded judgment could be exercised. According to Ovalle Favela, ‘these seven
sections allowed the nullity action to be exercised in very broad and flexible cases, which undoubtedly seriously
affected the authority of res judicata.”*4! Moreover, several members of the Legislative Assembly of Mexico City,
along with the Attorney General, filed an action of unconstitutionality (No. 11/2004). After resolving these
unconstitutionality lawsuits, the SCIN found five of the seven portions of Article 737-A of the Code of Civil
Procedures of Mexico City unconstitutional, which, ultimately, were reduced to two and changed.#?

One of the sections of Article 737-A provided that the judgment could be annulled if the sentences were ‘the
product of the fraud of the judge’, such as if an adjudicator hears legal disputes in which there is a cause of origin
affecting his or her impartiality — as listed in Article 39 of the FCCP. However, the SCIN found that despite the
existence of fraudulent conduct by the judge, this cannot be considered as a defect in the process that transcends
the result of the judgment or as a defect in the judgment itself, and therefore considered that such assumptions are
contrary to the guarantee of legal certainty.1#®

The SCJN has affirmed this line of thought in subsequent decisions. It has been determined that when there is
a definitive pronouncement derived from a jurisdictional conflict in which an adjudicatory body has established
its competence to hear a matter, such a resolution acquires the category of res judicata, which is irrebuttable,
indisputable, and unmodifiable. Therefore, in the appeal for review in which the judgment of indirect amparo is
challenged, the appellate court can no longer question that decision.#

Having that said, there are instances in which, during the course of a trial, unforeseeable or previously
unknown events arise; they may modify the situation that prevailed at the time the jurisdictional decision to hear
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the dispute was made, one which directly influences the competence of the adjudicator, which is known as
‘supervening incompetence’.**> When the above occurs, such as the emergence of any of the situations listed in
Article 39 of the FCCP, the adjudicatory body must declare itself legally incompetent.X#6 In this sense, the actions
of the court declared incompetent are null and void, and the nullity only operates from the moment at which the
incompetence occurred.'*” However, supervening incompetence can only be claimed before a final decision has
been rendered by either a circuit collegiate tribunal or the SCIN, when they function as constitutional courts of
last resort.

7. CONCLUSION

Since 1994, the Mexican judiciary has undergone a serious transformation towards achieving more independence
and impartiality. However, controversial appointments of SCIN justices along with nepotistic practices within the
judiciary triggered a legitimacy crisis which, ultimately, resulted in the 2021 judicial reform. Although the reform
underscores important elements to safeguard the impartiality and independence of the judiciary, including limiting
circuit magistrates' and district judges' capacity to appoint their staff, emphasising judicial immovability, and
establishing the Federal Judicial Training School, it fails to address the structure of the judicial office and its
system of responsibilities.

Overall, the method of appointing magisters of the Electoral Tribunal, circuit magisters and district judges
aims at securing meritocracy and independence. Unfortunately, the same cannot be said concerning the
designation of the SCJN, which remains heavily influenced by the roots of Mexican presidentialism and
particracy. More problematic, however, is the lack of a legal framework governing judicial nominations to
international organisations.

Decisions to nominate and appoint SCJN justices and magisters of the Electoral Tribunal cannot be recursed,
only the results of the competitive examinations for circuit magisters and district judges. Likewise, the decisions
referring to their ratification may be appealed before the SCIN.

To ensure that members of the federal judiciary act impartially and independently, the FJC has established the
‘Comprehensive Plan to Combat Nepotism’. Likewise, the SCIN has established a Code of Ethics, which,
although not magic, if implemented efficiently may create an ethical environment. In this sense, we recall that
violations of the principles of independence and impartiality may trigger three types of liabilities: political,
administrative and criminal.

Finally, in the event that a final judgment is rendered by partial and non-independent adjudicators, the Mexican
legal system does not provide for any legal recourse. This is because the SCIN considers that legal certainty is a
principle that overrides the existence of fraudulent conduct by the judges or parties to the dispute.
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