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ABSTRACT

This article analyses the development and the role of the ‘principle of rehabilitation’ in
the European Court of Human Rights’ caselaw on prisoner rights. It will be
demonstrated that, outside of the context of whole-life sentences, the impact of the
principle on the Court’s reasoning process has been relatively limited, despite
increasing reference by the Court to the growing importance of the principle. Further,
that the Court allowing the pursuit of rehabilitation to be used as justification for
interferences with other Convention rights within its caselaw undermines the link made
by the Court between rehabilitation and human dignity. Finally, it is argued that a
conception of rehabilitation that is underpinned by human dignity requires recognition
of a positive duty on states to provide access to appropriate rehabilitative treatment

for all prisoners.
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1. INTRODUCTION

This article analyses the development and the role of the ‘principle of rehabilitation’ in
the European Court of Human Rights’ caselaw on prisoner rights. It will be
demonstrated that, outside of the context of whole-life sentences, the impact of the
principle on the Court’'s reasoning process has been relatively limited, despite
increasing reference by the Court to the growing importance of the principle. Further,
that the Court allowing the pursuit of rehabilitation to be used as justification for
interferences with other Convention rights within its caselaw undermines the link made
by the Court between rehabilitation and human dignity. Finally, it is argued that a
conception of rehabilitation that is underpinned by human dignity requires recognition
of a positive duty on states to provide access to appropriate rehabilitative treatment
for all prisoners.

Section 1 will highlight the relevance of human dignity to the European Court’s
approach to rehabilitation. It will examine several possible approaches to the
interpretation and application of rehabilitation as a principle, and will argue that the
best approach is one which is underpinned by human dignity. Section 2 will
demonstrate that the Court has increasingly referred to the principle of rehabilitation
within its caselaw on prisoner rights,* culminating in the recognition in Harakchiev and
Tolumuv v Bulgaria that ‘emphasis on rehabilitation and reintegration has become a
mandatory factor that the member States need to take into account in designing their
penal policies’.2 Further, Section 2 will also demonstrate that when the Court does
refer to the principle of rehabilitation, it often expressly mentions the link between
rehabilitation and human dignity.

Section 3 will argue that, despite recognition of this link, the Court fails to implement
an approach to the principle of rehabilitation which gives sufficient weight to the
requirements of human dignity. The role of rehabilitation in the caselaw is unclear and,
in some circumstances, rehabilitation has been used in order to justify restrictions on
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other Convention rights which undermines the priority to rights principle. The utility of
the principle is also limited by the fact that cases in which the principle of rehabilitation
appears to have a tangible impact on the reasoning process are restricted to those
concerning whole-life sentence prisoners. Finally, Section 4 will propose a way in
which the Court could give effect to the underlying role of dignity in its conception of
the principle of rehabilitation. It will be argued that dignity as a basis for rehabilitation
necessitates recognition of a positive right to rehabilitative treatment, and that right

should apply to all prisoners irrespective of their sentence.

A._Rehabilitation and Dignity

Ploch outlines four approaches that may be adopted to justify and explain rehabilitation
as an aim of imprisonment.3 Her analysis usefully demonstrates the way in which the
approach taken to rehabilitation necessarily impacts the way in which the principle
would interact with rights protections and other underlying principles, such as human
dignity. This Section will discuss each of her approaches in turn and evaluate each in

the context of prisoners’ Convention rights.

The first approach Ploch discusses justifies prisoner rehabilitation as a means
through which to address macro-level socio-economic inequalities.* The purpose of
rehabilitation, then, is to remedy larger societal issues, such as education or wealth
inequality, which may create circumstances in which a person is more or less likely to
commit a crime or to go to prison. However, Ploch argues that this theory focuses too
heavily on measurements of progress and the benefit of rehabilitation to wider
society.® As a result, an obsession with quantification would occur at the expense of
implementation on an individual level. Further, any utilitarian approach to rehabilitation
which focuses on the impact on society as a whole will depend on cost-benefit
analyses which calculate the extent to which the benefits of rehabilitation outweigh the
costs and resource implications of providing such services. Finally, as Rotman argues,
this model is paternalistic and potentially authoritarian in that prisoners must conform

to larger correctional policies, rather than allowing for individualized treatment and

3 Ploch, ‘Why Dignity Matters: Dignity and the Right (or Not) to Rehabilitation from International and National
Perspectives’ [2011] 44 New York University Journal of International Law and Politics 887.
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development.® This approach to rehabilitation resembles the approach adopted as a
feature of Western penal policies in the early 20" Century, which recognised the role
of broader societal issues in contributing to criminality and, therefore, the responsibility
of society as a whole to respond to crime.” The concept of rehabilitation, understood
in this way, fell out of fashion by the 1970s partially due to arguments that ‘nothing
works’, but also in light of increasing concern that rehabilitation was used to justify the
imposition of coercive treatments or regimes.2 An approach to rehabilitation in the
context of fundamental rights protection, therefore, cannot be justified purely on the
basis that rehabilitation is necessary to account for and to correct underlying societal
causes of crime, as this risks prioritizing the pursuit of societal goals at the expense of
individual rights. Further, as Ploch identifies, on this approach, a state may set aside
rehabilitation as an aim of imprisonment where the costs of doing so would outweigh

measurable benefits, such as a reduction in crime or recidivism.

The second approach to rehabilitation identified by Ploch prioritises the dignity of
those inflicting the punishment, warning that denying access to rehabilitation services
could reduce the dignity of prison officers and society as a whole.® The justification is
based on the Kantian notion that some forms of punishment can dishonour humanity
itself.® On this reasoning, punishment which does not include provision of
rehabilitative services can inflict damage on the dignity of prison officials.’* Ploch
argues that the issue with this approach is that, despite its emphasis on human dignity,
it prioritises the humanity and dignity of society as a whole over and above that of the
inmate themselves.'? However, Ploch does not clearly elaborate exactly what about
punishment without the provision of rehabilitative treatment would infringe the dignity
of the person implementing the punishment, nor is it clear why this approach to dignity
and rehabilitation focuses exclusively on the dignity of those implementing the
punishment, rather than that of those being punished.

6 Rotman, ‘Do Criminal Offenders Have a Constitutional Right to Rehabilitation?’ [1986] 77 Journal of Criminal
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The third approach identified by Ploch centres the dignity of prisoners themselves,
and is based on the innate capacity of individuals to act morally and rationally.*®* On
this basis, prisons should provide opportunities for rehabilitation out of respect for this
innate capacity and in order to assist prisoners in exercising their own autonomy.
Effectiveness of rehabilitation programmes, under this approach, may be judged by
the extent to which they are able to empower prisoners and help them to develop
emotional maturity and problem-solving skills, ‘all of which speaks to the moral
capacity and dignity of prisoners’.** This model reflects Rotman’s conception of a right
to rehabilitation, which is also justified by reference to the inherent worth and moral
capacity of individuals.'® The right requires that penal policy maintains scrupulous
respect for the dignity of prisoners and provides for genuine fulfilment of basic human

needs, including those which go beyond mere physical survival.

The final potential approach that Ploch outlines is that rehabilitation is required in
order to counteract the degrading effects that imprisonment inevitably has on an
individual.*® The focus of treatment, therefore, is to make up for the degrading effects
of imprisonment rather than on seeking to improve an individual’'s situation beyond
this. This approach to rehabilitation can either reflect a commitment to human dignity,
in offering protection against degradation of the individual, or serve utilitarian aims in
seeking to prevent harmful effects of imprisonment spilling over into society as a

whole.

Ploch concludes that the third approach, centred on the inherent dignity of prisoners,
is the most effective on which to base a conception of rehabilitation.1” She argues that
having a right to rehabilitation grounded in human dignity enables the aim to trump
competing concerns based on effectiveness, government interests, and paternalistic
macro-level concerns. Where rehabilitation is based on utilitarian interests, concerns
can easily shift from encouraging rehabilitation in some circumstances to discouraging
it where the financial cost of provision of treatment, for example, is too high.8 In order
that human dignity be prioritized, then, an approach to rehabilitation on this basis

necessitates the protection of rehabilitation as a right, in consequence of which exists
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an ‘unwavering’ mandate that rehabilitation services be provided. Ploch’s analysis
usefully demonstrates the implications of recognizing the link between rehabilitation
and human dignity. Rehabilitation, understood as underpinned by human dignity,
should be protected as a right and should, in particular, provide treatment which

recognizes and enhances individual autonomy.

Although dignity is not explicitly recognized as a Convention right in itself, the Court
has acknowledged that the principle is the ‘essence of the Convention system’. 1° It is
argued here that there are several components of the concept of human dignity which
are of particular significance in the context of prisoner rights and rehabilitation. Dupré’s
influential study of the principle as a feature of European constitutionalism identifies
three key ideals that comprise human dignity: Freedom, autonomy, and equality.?®
Freedom constitutes a human being’s ability to self-determine and, in doing so, to
continually self-transform and self-create,?> whereas equality encompasses
relationships between individuals themselves and between individuals and society.??
Autonomy, understood as an aspect of human dignity, refers to an individual's capacity
to set and pursue their own rules and goals.?® Kant's object theory is identified by
Dupré as the key contribution to an understanding of the link between humanity and

autonomy.?*

A model of rehabilitation underpinned by human dignity, therefore, must reflect these
three core ideals. The values of freedom and autonomy are reflected in Ploch’s model
of a right to rehabilitation which provides individuals with services that aim to enhance
their capacity to self-determine and to set their own goals and priorities. The value of
equality, it is argued here, requires that, in order to give full effect to human dignity,
any right to rehabilitation recognized under the Convention must apply to all prisoners
regardless of sentence length or the seriousness of their offence. Further, as Dupré
identifies, dignity also encompasses the relationships between an individual’s identity

and their place in society as a whole.?® It requires that individuals are able to exercise

19 Christine Goodwin v United Kingdom Application No 28957/95, Merits and Just Satisfaction, 11 July 2002 ; Pretty
v United Kingdom Application No 2346/02, Merits, 29 April 2002, para 65; Vinter and Others v United Kingdom
Application Nos 66069/09, 130/10 and 3896/10, Merits and Just Satisfaction, 9 July 2013, para 113.
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their freedom and autonomy as participating members of a given society. This facet of
human dignity suggests that rehabilitation must provide individuals with the tools
necessary to be able to participate in society on an equal footing. An approach to
rehabilitation, therefore, which focuses primarily on whether an individual is sufficiently
‘rehabilitated’ so as to be considered as eligible for release from prison would neglect
this aspect of human dignity as encompassing an individual’s ability to actively
participate within a given society. Finally, dignity as treating individuals as ends in
themselves and as ‘the essence’ of all of the Convention rights suggests that a right
to rehabilitation cannot be interpreted as justifying the use of coercive methods or
restrictions to be placed on other rights. Rather, rehabilitation must be integrated within

a framework of inter-connected and mutually reinforcing rights protections.

To summarise, as will be demonstrated in the following section, the European Court
has begun to refer more and more frequently to a ‘principle of rehabilitation’ within its
caselaw, and has linked this principle to dignity. Ploch’s analysis demonstrates the
implications of a principle of rehabilitation as underpinned by human dignity- that is,
the need for recognition of a right to rehabilitation, which requires states to provide
services which recognize and enhance the autonomy of prisoners. In the Convention
system, in which dignity is the ‘essence’ of all the rights, it is argued that, in addition
to the features listed by Ploch, a right to rehabilitation must also be recognized as part
of a system of rights protections and thus should not be used to justify restrictions on

rights.

2. THE DEVELOPMENT OF THE PRINCIPLE OF REHABILITATION

Throughout the Court's caselaw, the terms ‘rehabilitation’, ‘re-socialisation’ and
‘reintegration’ are used interchangeably.?® To understand what the Court means when
referring to the principle of rehabilitation it is necessary to examine the contexts in
which it has developed and applied the right.

26 Martufi, ‘The Paths of Offender Rehabilitation and the European Dimension of Punishment: New Challenges for
an Old Ideal?’ [2018] 25 Maastricht Journal of European and Comparative Law 672, 675



A. Dickson v United Kingdom

One of the first key statements on the principle of rehabilitation comes from Dickson v

UK, concerning the right of a prisoner to access artificial insemination facilities.?” The

applicant was serving a life sentence with a minimum tariff of 15 years. In light of his

wife’s age, the decision to refuse access to the artificial insemination facilities would

effectively prevent the couple from having children together. The Secretary of State

refused the application on the grounds that: there was little evidence of stability in the

relationship, given that it had begun while the applicant had been in prison; the lack of

sufficient provision made for the welfare of any child conceived; the lack of support

network available to the mother and child; and the fact that the applicant would be

absent for part of the child’s upbringing.?® However, concern was also expressed that:

There would be legitimate public concern that the punitive and deterrent
elements of (the applicant’s) sentence of imprisonment were being
circumvented if (the applicant) were allowed to father a child by artificial
insemination while in prison.2®

The most important section on the principle of rehabilitation states that:

Criminologists have referred to the various functions traditionally
assigned to punishment, including retribution, prevention, protection of
the public and rehabilitation. However, in recent years there has been a
trend towards placing more emphasis on rehabilitation, as demonstrated
notably by the Council of Europe’s legal instruments. While rehabilitation
was recognised as a means of preventing recidivism, more recently and
more positively it constitutes rather the idea of re-socialisation through
the fostering of personal responsibility. This objective is reinforced by the
development of the ‘progression principle’: in the course of serving a
sentence, a prisoner should move progressively through the prison
system thereby moving from the early days of a sentence, when the
emphasis may be on punishment and retribution, to the latter stages,
when the emphasis should be on preparation for release.*°

27 Dickson v United Kingdom Application no 44362/04, Merits, 18 April 2006.

28 jbid [13].
29 jhid.
% jbid [28].



This paragraph contains a number of important points that require further
exploration. The first key point is the Court references a growing trend towards
rehabilitation as an aim of punishment. Generally, where the Court refers to European
practice, it does so through reference to the ‘evolving standards of decency’ which sits
aside the ‘living instrument’ doctrine as a key evolutive principle used to interpret the
Convention rights in light of modern-day standards.3' Later, within the Court's
proportionality assessment, the Court refers to an ‘evolution in European penal policy
towards the increasing relative importance of the rehabilitative aim of imprisonment,

particularly towards the end of a long prison sentence’.3?

As evidence of this growing international trend, the Court draws first on Article 10(3)
of the ICCPR, which states that: “Penitentiary systems shall comprise treatment of
prisoners the essential aim of which shall be their reformation and social
rehabilitation’.3® It then refers to the UN Standard Minimum Rules for the Treatment of
Prisoners,3 citing Articles 57-59 which emphasise the importance of utilising prison
sentences in order to ensure that prisoners receive appropriate treatment and
assistance so that they are able to return to society and lead a ‘law-abiding and self-
supporting life’.3° It is notable that these instruments are used by the Court to justify
finding a growing international trend towards recognition of rehabilitation. The ICCPR
and the UN Standard Minimum Rules came into force in the 1950s and 1960s and
therefore, rather than reflecting a renewed recognition of the importance of
rehabilitation, arguably date back to the initial optimism that defined the ‘welfarist’

approach to rehabilitation, before the ‘nothing works’ critique gained popular ground. 36

31 Prebensen, ‘Evolutive Interpretation of the European Convention on Human Rights’ in Mahoney, Matscher,
Petzold and Wildhaber (eds), Protecting Human Rights: The European Perspective: Studies in Memory of Rolv
Ryssdal (2000); Greer, The European Convention on Human Rights: Achievements, Problems and Prospects
(2006), 213-214.

32 Dickson v United Kingdom (n 27), para 75.

33 |International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March
1976) 999 UNTS 171 (ICCPR) art 10(3); Dickson v United Kingdom (n 27), para 29.

34 United Nations Standard Minimum Rules for the Treatment of Prisoners (adopted by the First United Nations
Congress on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 1955, and approved by
the Economic and Social Council by its resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977;
Dickson v United Kingdom (n 27), para 30.

35 United Nations Standard Minimum Rules for the Treatment of Prisoners (n 32), art 58.

36 See discussion in S.1.



The Court also cites various provisions of the European Prison Rules to support its
finding of a growing international trend.3” However, generally, the principle of evolutive
interpretation refers to emerging practices in the member states themselves. In Tyrer
v United Kingdom, the Court stated that:

The Convention is a living instrument which...must be interpreted in the
light of present-day conditions. In the case now before it the Court cannot
but be influenced by the developments and commonly accepted

standards in the penal policy of the member States of the Council of
Europe in this field.38

This reference to commonly accepted standards in member states corresponds to the
statement in the Preamble that: ‘the governments of European countries, which are
like-minded and have a common heritage of political traditions, ideals, freedom and
the rule of law’.?® Therefore, the justification for the living instrument principle is
partially rooted in the need for Convention jurisprudence to reflect and develop upon
the common practice of the Member States themselves.*® Benvenisti argues that this
relates back to the international law notion of State consent, in which obligations
cannot be imposed on states without acceptance by those states. Therefore, in
referring to state practice, the Court’s decisions ‘reflect a respect of sovereignty, of the

notion of subsidiarity and of national democracy’.**

The methodology by which the Court determines the existence of a ‘European
consensus’ has been criticised for both the opaque process by which the Court collects
data about practices in the Member States, and the way in which it concludes based
on this data that a practice has become commonplace.*? Here, the Court does not
refer to practices within the Member States themselves at all in drawing its conclusion

that there is a growing trend towards rehabilitation as a prominent aim of punishment.

37 Dickson v United Kingdom (n 27), paras 31-36.

38 Tyrer v United Kingdom Application no 5856/72, Merits and Just Satisfaction, 25 April 1978, para 31.

39 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human
Rights, as amended) (ECHR), Preamble.

40 Greer (n 31) 214.

41 Benvenisti, ‘Margin of Appreciation, Consensus and Universal Standards ' [1998] 31 New York University Journal
of International Law and Politics 852.

42 Dzehtsiarou, European Consensus and the Legitimacy of the European Court of Human Rights (2015) Ch5.



Helfer finds that the Court relies on three types of evidence in order to establish
consensus: legal consensus, including domestic legislation and international treaties;
expert consensus; and European public consensus.*® However, as Helfer recognises,
the Court has not clarified the relative weight of each of these factors in calculating the
existing of a European consensus.** Although this demonstrates that the Court will not
refer exclusively to the practice of European states in finding a consensus, it is implied
that the practice of European states should play a key role. Further, it is surely inherent
in the concept of ‘European consensus’ that the consensus must exist within Europe
itself, rather than solely in international treaties. However, if ‘European consensus’
refers only to Council of Europe documents without any consideration of state practice,

arguably the concept is overly circular or self-referential.

Prebensen observes that the Court will sometimes forego use of the other
interpretative principles, such as European consensus, in favour of the living
instrument principle.*> The Court also refers to the ‘object and purpose’ of the
Convention in some instances in which it is applying the living instrument principle in
order to justify expansion of the scope of the Convention rights in a given context.6
However, even in cases in which the Court’s finding of a European consensus has
been transformative in establishing a practice amongst member states as required
under the Convention, it has normally referred to domestic law and practice as
justification for doing so. For example, in Christine Goodwin v United Kingdom, the
Court refers to a ‘continuing international trend’ in favour of legal recognition of gender
identity.” Similarly, in Hirst on prisoner voting, the Court refers to caselaw and practice
both within Council of Europe states and non-member states in reaching its conclusion
that only a minority of Contracting States impose blanket bans on prisoner voting.*®
The process by which the Court establishes a growing European trend towards
recognition of the role of rehabilitation, then, is in itself questionable. While the Court
does make clear that European consensus will not be, in and of itself, determinative
of whether a restriction is Convention-compliant,*® it is unusual that the Court does not

43 Helfer, ‘Consensus, Coherence and the European Convention on Human Rights’ [1993] 26 Cornell International
Law Journal 133, 139.

44 ibid 140.

45 Prebensen (n 31) 1123-1137

46 E.g., Airey v Ireland Application No 6289/73, Merits, 09 October 1979.

47 Christine Goodwin v The United Kingdom (n 23), para 85.

48 Hirst v The United Kingdom (No.2) Application No 74025/01, Merits and Just Satisfaction, 06 October 2005,
paras 33-39.

49 ibid [81].



refer at all to any relevant practice within European states in identifying a growing
‘trend’. The Court also does not refer to the living instrument principle, or the object
and purpose of the Convention in Dickson. This may explain to some extent the
relatively restrained approach of the Court in applying and defining the principle of

rehabilitation in the subsequent caselaw.

The second key point to highlight here is that the judgment provides some guidance
on the approach to rehabilitation adopted by the Court. In paragraph 35 cited above,
the Court is careful to distinguish between rehabilitation as a means of preventing
recidivism and ‘more positively’ the idea of resocialisation through fostering personal
responsibility. The Court is therefore taking care to distance its conception of
rehabilitation from the negative connotations of the instrumental approach and,
instead, focusing on rehabilitation as a means of improving an individual’s situation.
Through affirmation of the progression principle, the Court makes clear that its
understanding of rehabilitation requires that individuals be prepared during the latter
stages of their prison sentence for their eventual release. This link between
Convention rights, rehabilitation and the need for a real possibility of release is

developed throughout the caselaw on whole-life sentences.

The Court also refers to the commentary on the European Prison Rules, highlighting

the point that ‘restrictions should be as few as possible’ and stating that:

Rule 5, the commentary observes, underlines the positive aspects of
normalisation recognising that, while life in prison can never be the same
as life in a free society, active steps should be taken to make conditions

in prison as close to normal life as possible.>°

Further, it cites Rule 102.2, which states that:‘Imprisonment is by the deprivation of
liberty a punishment in itself and therefore the regime for sentenced prisoners shall
not aggravate the suffering inherent in imprisonment.’>* The Court then refers to the
commentary on Rule 102, which explains that, in the context of rehabilitation: ‘the

emphasis is on measures and programmes for sentenced prisoners that will

50 Dickson v United Kingdom (n 27), para 32.
5% ibid.



encourage and develop individual responsibility rather than focussing narrowly on the

prevention of recidivism’.5?

From these statements, it is possible to infer that the Court here is beginning to
develop an approach to rehabilitation which focuses on the individual experience of
the prisoner themselves, and attempts to account for the multitude of ways in which
damage is inflicted upon an individual during imprisonment. This reflects the concept
of rehabilitation outlined in Section 1A that stems from the justification of the inherent
dignity of prisoners, in that it focuses on providing opportunities for a prisoner to grow
and develop and, eventually, enable them to rejoin society. However, the Court stops

short of explicitly linking the principle of rehabilitation to human dignity here.

The third, related, point to make about the way in which Dickson sets out the Court’s
approach to the principle of rehabilitation is that, importantly, the Court does not
dispute the fact that prison sentences can, particularly at the beginning of the
sentence, pursue aims other than rehabilitation- and, notably, punitive aims. Rather, it
states that the punitive aims of punishment become increasingly less relevant as the
sentence progresses.>® While emphasising the growing importance of the aim of
rehabilitation in European penal policy, the Court does not require that states structure
their national penal systems around the aim, nor that their penal policies no longer

serve the aim of retribution.

Therefore, Dickson introduced the concept of a ‘principle of rehabilitation’ into the
European Court’'s caselaw. However, the ‘trend’ referred to in the judgment as
justification for doing so appears to be based primarily on international or regional law,
rather than evidence of any kind of consensus at state-level on the importance of
rehabilitation. This may help to explain why the Court’s subsequent development of
the principle, analysed in the following Section, has been relatively cautious. Further,
the Court appears to adopt an understanding of rehabilitation which bears similarity to
the model proposed in Section 1A, although it does not yet explicitly link the principle

to human dignity.

52 ibid.
53 Dickson v United Kingdom (n 27), para 28.



B. Rehabilitation and Whole-Life Sentences

Many of the key cases since Dickson in which the Court has developed its approach
to the principle of rehabilitation deal with the implications under Article 3 in the
imposition of whole-life sentences. In Vinter v UK, the Court recognized that Article 3
requires that all prisoners, even those serving whole-life sentences, have the right to
work towards rehabilitation and, eventually, have the opportunity to apply to rejoin

society and regain their freedom.5*

Within the Court’s analysis of domestic legislation on life sentences, special attention
is paid to the system in Germany.%® The Court cites Article 1(1) of the Basic Law, which
provides that human dignity is inviolable and must be respected and protected.>®¢ The
judgment then considers in detail a decision by the German Federal Constitutional
Court which found that respect for human dignity meant that life imprisonment could
only be humane where a prisoner was given a ‘concrete and realistically attainable
chance’ to regain their freedom someday.” The Court also highlighted the link made
in the judgment between rehabilitation, dignity and the requirement that prisoners be
given the opportunity to obtain release:

The (German Constitutional) Court also stressed that rehabilitation was
constitutionally required in any community that established human
dignity as its centerpiece. An offender had to be given the chance, after
atoning for his crime, to re-enter society. The State was obligated —
within the realm of the possible — to take all measures necessary for the
achievement of that goal. Prisons had a duty to strive towards the re-
socialisation of prisoners, to preserve their ability to cope with life and to

counteract the negative effects of incarceration and the destructive
changes in personality that accompanied imprisonment.>8

This paragraph describes an interpretation of rehabilitation, underpinned by the right
to human dignity, as imposing a positive duty on the state to take ‘all measures
necessary’ to achieve the goal of rehabilitation.5® While the Court cites this paragraph

in full and links its own conception of rehabilitation to the principle of human dignity,

54 Vinter and Others v The United Kingdom (n 19).

55 ibid [69]- [71].

56 ibid [69].

57 ibid.

58 ibid.

59 See Lazarus, Contrasting Prisoners' Rights: A Comparative Examination of Germany and England (OUP 2004)
40-49. On the right to resocialisation under the German Constitution see 78-93.



the Court does not impose a positive duty on the state to facilitate rehabilitation in

Vinter.

Lazarus demonstrates how, in Germany, this link between the right to resocialization
and human dignity has long been recognized.®® The Federal Constitutional Court’s

1973 decision in the Lebach case stated that resocialization:

corresponds to the self image of a society that places human dignity at
the centre of its value order and that is bound by the Social State
principle. As the holder of human dignity and the rights which guarantee
it, the criminal offender must have the chance, after serving his
sentence, to integrate into society. From the position of the offender this
interest in resocialisation grows out of his basic right under Article 2(1)
in connection with Article 1(1) Basic Law.5!

The FCC linked the prisoner’s right to free exercise of his personality, under Article
2(1) of the Basic Law, with the right to dignity (Article 1(1)), and held that a society
which protects both rights must recognise the right of prisoners to resocialisation. The
FCC has also considered the link between dignity and resocialisation in the context of
whole-life sentences. In the Life Imprisonment case in 1977, the German Court found
that life imprisonment violated human dignity where a prisoner had no hope of ever
earning freedom.®? Therefore, life-sentence prisoners must be given a concrete and
realistic chance of release in order to comply with Article 1(1).

The majority opinion of the European Court in Vinter does not explicitly engage with
the right to hope under German Law. However, the concurring opinion of Judge
Power-Forde explains that:

what tipped the balance for me in voting with the majority was the Court’s
confirmation, in this judgment, that Article 3 encompasses what might be
described as ‘the right to hope’...The judgment recognises, implicitly,
that hope is an important and constitutive aspect of the human person.
Those who commit the most abhorrent and egregious of acts and who
inflict untold suffering upon others, nevertheless retain their fundamental
humanity and carry within themselves the capacity to change. Long and
deserved though their prison sentences may be, they retain the right to
hope that, someday, they may have atoned for the wrongs which they
have committed. They ought not to be deprived entirely of such hope.
To deny them the experience of hope would be to deny a fundamental
aspect of their humanity and, to do that, would be degrading.®3
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Further, the Court does reiterate that ‘underpinning the very essence of the
Convention system is respect for human dignity.%* Therefore, ‘similar considerations
must apply under the Convention system’ in relation to the link between dignity and
whole life sentences.’®® In light of this, the Court concludes that Article 3 requires that
life sentences must be reducible. In order to satisfy this requirement, states must
provide the possibility for review of sentences to determine whether continued
detention can no longer be justified on legitimate penological grounds.®¢ In addition to
this, the Court finds that:

A whole life prisoner is entitled to know, at the outset of his sentence,
what he must do to be considered for release and under what conditions,

including when a review of his sentence will take place or may be
sought.®”

The extent to which these requirements still apply after the Hutchinson decision is
debatable.®® However, the important point at this stage is that the Court, for the first
time, linked release from prison with human dignity, and required that states put in
place procedures and protections at the national level to ensure that release is a
realistic prospect for life sentence prisoners. The Court finds that a reducible life
sentence cannot be limited to compassionate release on grounds of illness,
expressing doubt as to whether releasing a prisoner to die at home or in a hospice
could really be considered release at all.5®

While the Court did not impose any positive duties on states to facilitate rehabilitation
here, the Court took a first step towards recognizing that human dignity requires that
states have some responsibility to ensure that whole-life sentence prisoners retain
some opportunity to earn their release and rejoin society. This link between release
and human dignity is relied upon in the subsequent cases in which the Court begins
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to more fully develop its principle of rehabilitation in the context of whole-life

sentences.

In Murray v The Netherlands the Court found that, where a prisoner requires
specialized medical treatment, in some circumstances states may be obliged to
provide the relevant treatment to the extent that the prisoner might one day be
considered as rehabilitated and therefore have a realistic prospect of release.” The
Court stated that:

Notwithstanding the fact that the Convention does not guarantee, as
such, a right to rehabilitation, the Court’s case-law thus presupposes that

convicted persons, including life prisoners, should be allowed to
rehabilitate themselves.”

Thus, while reaffirming that there exists no right to rehabilitation under the Convention,
the Court emphasizes that states do have a role to play in ensuring that prisoners can
achieve rehabilitation, as required under Article 3. Therefore:
Providing life prisoners with a real opportunity of rehabilitation may
therefore require that, depending on their individual situation, they be

enabled to undergo treatments or therapies... adapted to their situation
with a view to facilitating their rehabilitation.”?

This case develops the Vinter requirement that release must be a realistic prospect
for whole-life prisoners, finding that Article 3 not only requires that states put in place
review procedures in order to achieve this but, in addition, must provide relevant
specialized treatment that allows prisoners the opportunity to rehabilitate themselves.
However, given the statement that there is no right to rehabilitation under the
Convention, it is not clear exactly when an obligation to provide treatment to enable a
prisoner to rehabilitate themselves will arise. Further, from the wording in Murray, the
obligation appears to apply only to whole-life prisoners who require access to relevant
treatment in order to obtain a possibility of release. The Court has not clarified the
extent to which an obligation to provide treatment may arise for prisoners serving

determinate sentences.
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It is also worth noting that the wording used by the Court in Murray seems to
emphasise that, where the obligation does apply, this obligation is limited to providing
prisoners with the opportunity to access rehabilitative treatment. The phrases
‘providing prisoners with a real opportunity of rehabilitation’”® and ‘convicted persons...
should be allowed to rehabilitate themselves’”* suggest that the Court is not imposing
a requirement on states to successfully rehabilitate prisoners. Rather, where there is
an obligation, it extends to providing such resources and opportunities as would
enable a prisoner to rehabilitate themselves, should they choose to. This further
distinguishes the Court’s principle of rehabilitation from a coercive approach, under
which a state seeks to ensure that a prisoner has been rehabilitated according to their
own definition of rehabilitation and, potentially, regardless of the will of the prisoner
themselves. Rather, the Court's approach, which focuses on the need to enable
prisoners to choose to rehabilitate themselves, acknowledges the autonomy of

prisoners and, therefore, reflects the link between human dignity and rehabilitation.

This potential for rehabilitation to be coercive has been addressed in a similar way
in the German system. As Lazarus explains, paragraph 4(1) of the German Prison
Act requires that:

The prisoner works with the authorities on the shaping of his

treatment and on the achievement of the prison administration
aim. His readiness to do so is to be stimulated and encouraged.”

Lazarus states that most commentators interpret this provision as representing an
‘offer of resocialisation, or ‘angebotsresozialisierung’, in order to account for ‘the
potential force which can be inflicted in closed prison institutions in the name of
resocialisation or treatment’.”® Rather than placing a duty on prisoners to be
rehabilitated or to engage with treatment, then, the duty is imposed on prison
authorities to encourage prisoners to co-operate. Further, rehabilitative measures

require the permission of the prisoner in question and any failure or refusal to co-
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operate with rehabilitative treatment may not be punished by the imposition of
sanctions. Therefore, the German system treats the right of resocialisation as a
burden on authorities to provide the opportunity for treatment, but requires them to
go no further than ‘encouraging’ a prisoner to participate, which reflects the link

between rehabilitation, dignity and individual autonomy.

The European Court adopts a similar approach- its ‘opportunity of rehabilitation’
appears to mirror the German ‘offer of rehabiliation’ in that it imposes an obligation
on states to make appropriate rehabilitative treatment available, while recognising
the autonomy of prisoners requires that they may choose not to participate and that,
in light of this, the obligation on the state does not extend to actually achieving
rehabilitation for an individual prisoner. However, as will be demonstrated in Section
3B-2, the Court has still, on occasion, accepted that the aim of rehabilitation can be
used in order to justify restrictions on qualified rights in the context of imprisonment.
This mirrors the approach in Germany, in which the constitutional right to
resocialisation has been used as justification for rights restrictions.”” It will be argued,
therefore, that an approach to rehabilitation firmly rooted in human dignity must
include both the concept of an ‘offer’ to rehabilitate, rather than a duty on the
prisoner to be rehabilitated, and a protection for prisoners against rights restrictions

imposed on the basis of rehabilitation.

Subsequent cases have further affirmed the growing importance of the principle at
European level. In Harakchiev, the Court stated for the first time that the emphasis on
rehabilitation and reintegration has become a mandatory factor that member states
need to take into account in designing their penal policies.” However, the Court did
not dispute that punitive aims could still be relevant to national penal policies,” nor did
it find that the caselaw had developed so as to guarantee a right to rehabilitation under
the Convention.&°

The most recent key decision by the Grand Chamber that specifically addresses the
principle of rehabilitation is the case of Khoroshenko, decided in 2015.8* The Grand

Chamber traced the development of the principle of rehabilitation in its caselaw from
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Dickson to Harakchiev, stating that the assessment of proportionality of state
measures taken with reference to punitive aims has evolved over recent years, with a
heavier emphasis on striking a proper balance between the punishment and
rehabilitation of prisoners.®? It reiterated that the emphasis on rehabilitation and
reintegration has become a mandatory factor that states need to consider when
designing penal policies. In particular, the conditions of incarceration of a life prisoner
must make it possible for a prisoner to endeavor to reform himself with a view to one

day being able to seek an adjustment to their sentence.®

More recently, in Sanchez-Sanchez v United Kingdom, the Court found that
extradition of a prisoner to the United States would violate Article 3 if the applicant can
show a ‘real risk’ that life imprisonment without parole would be imposed.8 If so, the
Court will ascertain whether there is an appropriate review mechanism in place to
allow domestic authorities to consider the prisoner’s progress towards rehabilitation or
any other grounds for release. The Court does not specifically mention the principle of
rehabilitation here- rather, its concern (as in Vinter and Murray) is rehabilitative

treatment as a means of providing a prisoner with a realistic prospect of release.

Outside of the whole life sentence context, the most recent decision which explicitly
engages with the principle of rehabilitation was the case of Polyakova v Russia in
2017.85 The Court stated that:

Rehabilitation, that is, the reintegration into society of a convicted person
is required in any community that establishes human dignity as its
centrepiece... Article 8 requires states to assist and sustain ties with
people outside prison to promote their social rehabilitation.8®

It continued:
While punishment remains one of the aims of imprisonment, the
emphasis in European penal policy is now on the rehabilitative aim,
particularly at the end of a long sentence. The aim is gaining increasing
importance in Court case law. (Murray v Netherlands). While the
Convention does not as such guarantee a right to rehabilitation, the
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caselaw presupposes that convicted persons, including life sentence
prisoners, should be allowed to rehabilitate themselves.8”

This decision further clarifies that the link between rehabilitation and dignity is not
confined exclusively to caselaw under Article 3 but, in fact, infuses all of the
Convention jurisprudence on prisoner rights including on qualified rights, such as
Article 8. However, as Section 3 will demonstrate, the caselaw tells us very little other
than the fact that the principle of rehabilitation is relevant to the qualified rights. The
exact role played by the principle in the reasoning process remains unclear due, in
part, to the lack of consistency from the Court in applying and referring to the principle

in its judgments.

Therefore, the Court has increasingly affirmed the importance of the principle of
rehabilitation in its caselaw. Further, that, despite failing to distinguish between
‘rehabilitation’, ‘re-socialisation’ and ‘reintegration’, it appears to be developing an
understanding of rehabilitation justified by reference to individual dignity, distancing
itself from instrumental approaches to rehabilitation as a means of preventing
recidivism. While it is clear from Polyakova and other qualified rights cases that the
principle of rehabilitation is relevant throughout the caselaw on prisoner rights, the key
area in which the principle can be seen to have impacted the outcome of cases and
informed the Court’s interpretation of Convention requirements is in the context of
whole-life sentences. Finally, an analysis of Dickson suggests that, rather than acting
in response to an actual ‘growing international trend’ towards recognition of the
primacy of rehabilitation as an aim of punishment, the Court was taking more of a

transformative role in interpreting the requirements of the Convention in this context.

3. LIMITATIONS OF THE PRINCIPLE OF REHABILITATION

While the Court has acknowledged the link between rehabilitation and human dignity,
it will be demonstrated that the impact of the principle of rehabilitation throughout the

caselaw has been relatively limited for a number of reasons.
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A. The Impact of the Principle of Rehabilitation on the Reasoning
Process

With the exception of the caselaw on whole life sentences, the impact of the principle
of rehabilitation on the Court’s reasoning process is difficult to pinpoint. In fact, in many
of the cases discussed below, although the Court emphasizes the importance of the
principle in European penal policy, the principle does not appear to have any influence

over the outcome of the case.

(i) Article 8

The Court has not been clear or consistent in identifying the role that the principle
plays in its reasoning process under the qualified rights. For example, while Dickson
is a key case in establishing an approach to rehabilitation which emphasizes fostering
personal responsibility, it does not appear that the principle of rehabilitation has had
much, if any, bearing on the actual outcome of the case itself. Neither does it impact
the recognition of the existence generally of the right to access artificial insemination
facilities. Rather, the Court finds a violation of Article 8 on the facts for a number of
reasons that relate to the fairness of the decision-making procedure. It is difficult to
see how the Court is linking the importance of rehabilitation with the factors relating to
procedural fairness that were determinative in the case.® The Court does mention that
without the use of artificial insemination, having regard to the age of the applicant and
the length of his sentence, he would be unable otherwise to have children.8® This may
implicitly link to the argument that the applicant will one day rejoin society and,
therefore, should have the opportunity to start working towards creating a life for

themselves outside of prison during the sentence.

However, even if so, the Court does not develop this interpretation of rehabilitation
to the extent that it finds a right to access artificial insemination facilities. In fact, explicit

reference to rehabilitation in the judgment itself appears only briefly, as part of a
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clarification of the legitimate aim of the maintenance of public confidence in the penal
system. The Court states that it ‘would also underline the evolution in European penal
policy towards the increasing relative importance of the rehabilitative aim of
imprisonment, particularly towards the end of a long prison sentence’.®® Therefore,
despite making a strong statement on the importance of rehabilitation as a key
European penal principle, the Court does not give any guidance on how this will impact
the substance of its judgments on prisoner rights. Nor does the Court even mention

the principle within its ‘necessary in a democratic society’ analysis.®!

In other cases, the Court does refer to the principle of rehabilitation in its
proportionality analysis. However, even in these instances, the exact role played by
the principle is far from clear. In Khoroshenko, the Court stated that

The approach to assessment of proportionality of State measures taken
with reference to ‘punitive aims’ has evolved over recent years, with a

heavier emphasis now having to be placed on the need to strike a proper
balance between the punishment and rehabilitation of prisoners.®?

And that:

The regime and conditions of a life prisoner’s incarceration cannot be
regarded as a matter of indifference in that context. They need to be
such as to make it possible for the life prisoner to endeavour to reform
himself, with a view to being able one day to seek an adjustment of his
or her sentence.®

Therefore, the Court clarified that the balance between punishment and rehabilitation
achieved by the restrictive measure in question will be a factor considered at the
balancing stage of the paragraph 2) assessment.

Unlike in Dickson, then, the Court emphasises in Khoroshenko that the strict nature
of the detention regime applicable to the applicant:

Prevents life-sentence prisoners from maintaining contacts with their
families and thus seriously complicates their social reintegration and
rehabilitation instead of fostering and facilitating it... In this connection,
the Court also attaches considerable importance to the
recommendations of the CPT, which noted that long-term prison regimes
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‘should seek to compensate for [the desocialising effects of
imprisonment] in a positive and proactive way’.%*

It went on to conclude that:

Having regard to the combination of various long-lasting and severe
restrictions on the applicant’s ability to receive prison visits and the
failure of the impugned regime on prison visits to give due consideration
to the principle of proportionality and to the need for rehabilitation and
reintegration of life-sentence prisoners... the measure in question did
not strike a fair balance.%

The principle of rehabilitation is playing a more clearly defined role in the reasoning
process here than in Dickson. Here the Court is analysing the restrictive measures as
against the requirement that a prisoner is able to rehabilitate themselves, and is taking
into account the extent to which the measures will impact their ability to do so.
However, while rehabilitation is playing a role, it is also worth noting that the regime
imposed upon the applicant was particularly restrictive. For a period of ten years, all
contact with the outside world aside from written correspondence was strictly limited: %6
telephone calls were only permitted in an emergency, and in-person visits were
granted once every six months. The visits were restricted to two adult visitors and took
place in the presence of a guard. The Court placed great emphasis on the severity of
the regime in its reasoning, stating that:

The Court is struck by the severity and duration of the restrictions in the

applicant’'s case and, more specifically, the twice-a-year frequency of
authorised short-term visits and the ten-year duration of the regime.®”

And, on this basis:

In view of what was at stake for the applicant, for whom, apart from
written correspondence, prison visits were the only means to maintain
effective contact with relatives and family members, and with the outside
world in general, over a period of ten years, the Court considers that the
regime calls for careful scrutiny.®
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The extent to which the impact of a given measure on a prisoner’s rights will be
affected by the application of the principle of rehabilitation where the measure is less
restrictive therefore remains to be seen. Despite clearer reference to rehabilitation
within the justification analysis, all the case tells us about rehabilitation in practice is
that it requires that regimes not be so restrictive as to prevent an applicant having
contact with their family to the extent that the lack of contact could be considered as
having a detrimental effect on their ability to rehabilitate themselves. However, the
requirement that a regime must not be overly restrictive is inherent in the principle of
proportionality, which the Court has stated on numerous occasions underpins the
Convention as a whole.®® The extent to which the principle of rehabilitation plays a
distinctive role in the reasoning process which is not already fulfilled by the principle
of proportionality is therefore unclear. In Polyakova, the Court makes explicitly clear
that, despite the reference to growing emphasis on the aim of rehabilitation in
European penal policy, it does not consider that the principle of rehabilitation has
crystallized into a right in itself.1% In Polyakova, the procedure for application to
transfer to another prison facility was found not to meet the quality of law requirements
within the proportionality assessment!®! and, therefore, it is not clear whether the
principle of rehabilitation would have been a decisive factor in determining the
proportionality of the measure.

However, in subsequent cases, the Court does not mention the principle at all. In
Ciupercescu v Romania (No.3), the Court does not refer to the principle of
rehabilitation in considering the impact of a measure preventing the applicant from
communicating with his wife online.1%2 Rather, the Court focuses on the fact that the
restriction was of a relatively short duration- one year- and that the measure did not
impact the applicant’s ability to maintain ‘meaningful’ contact with his wife.19% There
have also been a number of cases since Khoroshenko involving granting of leave to
attend a funeral, none of which mention the principle of rehabilitation,'%* despite the
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fact that the need to maintain contact with friends and family has been explicitly linked

to the principle in previous cases.'%

Therefore, despite the strong and clear reference to the principle by the Grand
Chamber in Khoroshenko, it is difficult to see the impact of the principle of rehabilitation
in the subsequent caselaw. Coupled with the fact that Polyakova was decided on the
basis of the quality of law requirement under Article 8(2), it is difficult to determine at
this stage the extent to which rehabilitation was a determinative factor in Khoroshenko,
or whether it was primarily the severity of the specific regime in this case that prompted

the finding of a violation.

In Fraile Itturalde v Spain, the Applicant argued that their transfer to a more
remote penal facility violated their rights under Article 8, in that it prevented them from
maintaining ties with family and friends. 1° The Court did not explicitly consider the
impact that the transfer would have on the applicant’s ability to rehabilitate themselves
or for the need for the prison system to compensate for the de-socialising effects of
imprisonment, as it did in Khoroshenko, and described the measure as a ‘relatively
limited interference with the applicant’s right to respect for his family life’.1°” This case
also provides further support for the suggestion, above, that the scope of the restriction
is @ much more decisive factor than the principle of rehabilitation in the proportionality
review. Rehabilitation was linked to the very restrictive regime in Khoroshenko but was
not considered in Fraile Itturalde and Ciupercescu: cases in which the Court
highlighted the ‘relatively limited’ impact of the restrictions. As argued above, the
interpretive principle of proportionality would weigh against overly severe regimes or
restrictions regardless of the operation of the principle of rehabilitation. The exact role
played by the principle of rehabilitation in the Article 8 caselaw, then, appears at this
stage to be little more than a rhetorical device used to add further weight to findings of

a violation in certain cases.

(ii) Article 10
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There are fewer cases under Article 10 in which the Court refers to the principle of
rehabilitation. However, it has linked the principle to the requirement that prisoners be
granted the opportunity to educate themselves. In Jankovskis v Lithuania, the
applicant claimed that a ban on allowing prisoners to access the internet breached
their right to receive information under Article 10 in that they were prevented from

receiving education-related information.1%8
In assessing the proportionality of the interference, the Court stated that:

The website to which the applicant wanted access contained
information about learning and study programmes. It is not unreasonable
to hold that such information is directly relevant to the applicant’s interest
in obtaining an education, which is of relevance for his rehabilitation and
reintegration into society.1%°

However, the judgment can be compared with Khoroshenko, in that, while the Court
refers to rehabilitation in Jankovskis, it also refers to the fact that the measure
constituted a total ban on prisoners using the internet. The Court takes into account
the fact that the authorities did not consider the possibility of granting limited access
to educational websites, and that doing so ‘could have hardly posed a security risk’.110
Therefore, the extent to which the principle of rehabilitation is a factor in the decision
is unclear, given that the judgment also relies on the fact that the measure clearly went
beyond what was necessary to achieve the relevant legitimate aim, as per the principle

of proportionality.

Throughout the caselaw on Articles 8 and 10, the approach to the principle of
rehabilitation is inconsistent. In some cases in which the principle would appear to be
relevant, and even where it is a key factor in the national court judgments, the Court
does not mention the principle at all. Where it is invoked, the Court has not clarified
the distinctive role it plays in the reasoning process that is not already served by the
principle of proportionality in protecting individuals against overly harsh or restrictive
prison regimes and indiscriminate or blanket bans.
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B. Rehabilitation as a Justification for Rights Restrictions

The potential for the aim of rehabilitation to be used as a means of restricting rights
protection was identified by Lazarus in the context of the German Prison Act and the
right to resocialisation.’'? She argues that ‘resocialisation could potentially work
against prisoners’ individual interests’, as evidenced by the German Federal
Constitutional Court case of St. Pauli-Nachrichten, which concerned a prisoner
refused access to a magazine containing pornographic content.'? Lazarus describes
the following extract from the Court’s reasoning as ‘sobering for those who viewed
resocialisation as a key to prisoner empowerment alone’:13
The refusal to hand over the St. Pauli-Nachrichten to the complainant is a
measure which is indispensable to the proper maintenance and organisation of
the prison. Indispensable are those measures without which the administration
of prisons would break down, or the aim of imprisonment would be seriously
endangered...Particularly indispensable are attempts to reintegrate the
offender into society. The ability and will to conduct his life in a responsible
manner should be conveyed to the offender. He should learn to live in a free
society, maintaining a crime-free existence, using the chances offered to him
while withstanding the risks presented. A prison administration understood in
this way cannot only establish the rights of the prisoner, but, under certain

circumstances, should justify those rights limitations which are necessary for
the promotion of a crime-free existence for the prisoner in the future.'#

The FCC decision, therefore, allows that the pursuit of rehabilitation may warrant
restrictions on other Constitutional rights and, as Lazarus argues, displays the

potentially ‘double-edged nature’ of a right to rehabilitation.11°

This concern is borne out in the European Court’s caselaw, as rehabilitation has
been used to justify restrictions of Article 8. In Fraile Itturralde v Spain, the Court
accepted that transfer of a prisoner to a more remote penal facility pursued a legitimate
aim on the basis that it was necessary to break ties with the prisoner’s criminal
background in order to ensure effective rehabilitation, in particular because the

applicant had not renounced the terrorist organisation that he had been involved with
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prior to his imprisonment.116 The Court took note of the fact that the policy in question
was ‘designed to cut the links between the prisoners concerned and their original
criminal environment, in order to minimise the risk that they would maintain contact

with terrorist organisations’.1%”

However, in response to the argument from the majority judgment that social
reintegration of prisoners necessitated that in some circumstances prisoners would be
required to cut ties with their original criminal environment in order to achieve this, '8
the dissenting opinion at the national level from a judge in the Spanish High Court
argued that:

systematically and universally moving prisoners away from families due
to the nature of the offence that was committed cannot be considered to

constitute treatment that is aimed at rehabilitation and social
reintegration.11®

At national level, then, there clearly existed tension in this case between competing
interpretations of rehabilitation: the majority arguing that rehabilitation required cutting
links between prisoners and their original criminal environment to prevent reoffending,
and the dissenting judgment arguing that systematic removal of rights cannot be said
to serve the aim of rehabilitation.

The European Court, in contrast, does not mention the conflict between competing
notions of rehabilitation at all. In fact, it does not use the terms ‘rehabilitation’ or
‘reintegration’ in its judgment. Rather, it placed great emphasis on the fact that the
applicant had managed to maintain regular contact with his family?° and, therefore,
that interference with the applicant’s Article 8 right was ‘relatively limited’.'?* The
majority judgment of the Spanish Court appears to take a view of rehabilitation that
reflects an instrumental understanding of the concept, which relates to prevention of
recidivism. The European Court accepts in the case that this justification relates to
the legitimate aims of prevention of disorder and crime and the protection of rights and
freedoms of others, but does not refer at all to the principle of rehabilitation in its
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discussion.'?? Nor does the Court engage in any detail with a key issue raised by the
dissenting judgment at national level, which suggested that the inability of the prisoner
to transfer to an institution closer to friends and family would have an impact on their
ability to reintegrate into wider society. This raises the further question of the extent to

which these two competing conceptions of rehabilitation can be reconciled.

While the Court itself, then, has linked its conception of rehabilitation to dignity and
rights-protection, it has not taken the opportunity to engage with state arguments that
present rehabilitation as a justification for restriction of rights. In Rodzevillo, the Court
also found that a refusal to move a prisoner to a prison closer to home pursued the
legitimate aim of the prevention of crime and disorder, as the refusal was based on
the fact that the applicant was involved in a specially designed individualised
programme of rehabilitation in the prison from which they wished to move.'?® As the
case was decided under the ‘in accordance with law’ limb of the proportionality test,
the Court did not engage with the question of the extent to which rehabilitation can
operate as a limitation on the operation of Convention rights under a proportionality
review. However, the case demonstrates the need for a clear statement from the Court
on the interplay between rehabilitation and rights. Rehabilitative programmes which
restrict the operation of a prisoner’'s fundamental rights contradict the Court’s notion
of rehabilitation in Murray as an ‘opportunity for prisoners to rehabilitate
themselves’.*?* The latter approach to rehabilitation implies an informed choice on the
part of a prisoner to engage in rehabilitative treatment made available to them by the
state. The cases discussed in this Section, in contrast, suggest that the Court accepts
that rehabilitative programmes may be pursued by states even where prisoners do not
appear to have willingly agreed to, or no longer agree with, the interferences with their
Convention rights that, according to the relevant state parties, such programmes
entail.

More recently, in Lestaw Wojcik v Poland, the Court explicitly acknowledged that a
policy of ‘progressive social reintegration’ can constitute a legitimate aim, in pursuit of
which a state may justifiably restrict a prisoner’s qualified rights.*?> The applicant
argued that refusal of prison authorities to grant unsupervised conjugal visits
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amounted to an unjustified interference with their right to family life under Article 8.
Further, that the fact that conjugal visits were classed in national law as a reward or a
form of motivation, and were granted at the discretion of prison authorities, meant that

visits were optional and practically impossible to maintain.*?6

The Court ‘noted with approval’ movements in several European countries towards
facilitating conjugal visits, while reiterating that the granting of conjugal visits is not an
issue on which there exists a European consensus and, therefore, a wide margin of
appreciation must be granted to states in determining the steps to be taken to ensure
compliance with the Convention.'?” The Court then states, with reference to the UN
Standard Minimum Rules for the Treatment of Prisoners, that a system of privileges
may be ‘an important instrument for implementing a policy of progressive social
reintegration of persons sentenced to imprisonment’.1?8 This is particularly interesting
given that, generally, the Court states that ‘Article 8 requires states to assist and
sustain ties with people outside prison to promote their social rehabilitation’; which
implies that the principle of rehabilitation justifies stronger protection of Article 8.12° In
fact, the applicant in Lestaw Wojcik argued that conjugal visits were necessary to
maintain marriage bonds and were justified in light of their advanced state of
rehabilitation, suggesting that the Court’s previous caselaw has been interpreted in
this way.*®° Thus, on the one hand, the Court is stating that Article 8 imposes a positive
obligation on states to help prisoners maintain their relationships outside of prison, as
required by the principle of rehabilitation. However, according to the Court, states are
permitted to limit access to this right as part of a system of privileges or rewards, which
also promotes rehabilitation. It is difficult to see how the Court can both require access
to a particular right in order to achieve rehabilitation and justify restricting access to

this same right on the same reasoning.

Of interest here, too, are the comments made by the third-party intervenor in Lesfaw
Wojcik. The Helsinki Foundation for Human Rights argued, due to the discretionary
nature of the privileges and rewards granted under the national scheme, conjugal visits
as a motivational measure were only, in fact, available to around 5% of the total prison
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population in Poland in the years 2010-2012, and that discrepancies occurred as a
result of the facility in which a prisoner was located.'3! Aside from noting that ‘a
domestic system of incentives inherently implies discretion in assessing the conduct
of prisoners and granting or refusing certain benefits’, the Court does not explicitly
engage with these points in its judgment.t32 If a right may be restricted on the basis of
a system of rewards and privileges, as such a system promotes rehabilitation, it follows
logically that such a system must grant prisoners a realistic and achievable chance of
actually accessing rewards and privileges in practice. If not then the incentive for
demonstrating good behaviour, and progress toward rehabilitation, is virtually non-

existent. As a result, there exists little justification for restricting rights on this basis.

Rather than recognising the principle of rehabilitation as an aspect of a prisoner’s
Convention rights which enhances and reinforces the protection of other Convention
rights, the Court's approach to rehabilitation therefore reflects the ‘double-edged’

nature of the principle highlighted by Lazarus.

C. The Limited Scope of the Principle of Rehabilitation and Positive Duties

Despite increasing reference to the principle of rehabilitation in the caselaw, the Court
has stopped short of recognizing a right to rehabilitation, stating that ‘Article 3 cannot
be construed as imposing on the authorities an absolute duty to provide prisoners with
rehabilitation or reintegration programmes and activities, such as courses or
counselling’.13 However, the Murray judgment requires that a prisoner be provided
with such treatment as is required in order for a life prisoner to rehabilitate themselves
in such a way as to become eligible for release.’® While there exists in some
circumstances, therefore, a positive obligation to provide rehabilitative treatment, this
has only been applied under Article 3 and by reference to prisoners serving a whole-
life sentence. Therefore, the positive right to access rehabilitative treatment appears

to be linked to the extent to which it provides prisoners with a prospect of release.
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Prisoners serving determinate sentences, with a guaranteed prospect of release
after their sentence is served, do not appear under current caselaw, to have a positive
right to claim access to treatment which will enable them to return to society and make
meaningful changes to improve their lives and which may prevent them from returning
to prison in the future. The emphasis throughout the Court's caselaw on the
elaboration of positive duties has been to ensure that Convention rights are practical
and effective, rather than theoretical and illusory.’3® For prisoners not serving life
sentences, the impact of the principle of rehabilitation on their Convention rights

remains ‘theoretical and illusory’ at this stage.3®

Therefore, it is accurate to say that the aim of rehabilitation or reintegration has seen
growing importance in the Court’s caselaw, and that its importance has even increased
since Snacken and Van Zyl Smit's analysis in 2009,'%" as a result of the Grand
Chamber judgment in Khoroshenko. Although in Khoroshenko the Court held that
states are required to demonstrate consideration and awareness of the growing
importance of rehabilitation and reintegration at the European level in designing their
penal systems, it does not go further and require that states themselves structure their

penal systems primarily or exclusively around these aims.

4. DIGNITY AND THE RIGHT TO REHABILITATION

This Section will propose that rehabilitation could play a more clearly defined role in
the caselaw. While the Court is constrained to some extent by the principle of
subsidiarity, for the principle of rehabilitation to play a useful role in the protection of

prisoner rights, it must reflect the principle of dignity upon which it is based.

The Court has held, on numerous occasions, that national penal systems are a
matter primarily for national authorities, and so they will be granted a wide margin of
appreciation on matters of penal policy.!38 Therefore, it would be difficult for the Court

to require that national penal systems exclusively or even primarily serve the penal
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aim of rehabilitation, to the exclusion of retributive aims. However, what the Court can
do is incentivize national authorities to consider how specific penal measures serve or
detract from the aim of rehabilitation by clarifying and expanding the role that the

principle plays in the reasoning process, and in particular under the qualified rights.

A. Dignity and a Positive Right to Rehabilitation

Section 3 emphasized the need for the Court to embrace positive duties more fully in
order to maximise rights protection in the context of imprisonment. Positive duties are
crucial for prisoner rights as they recognize that prisoners require action on the part of
state authorities to access rights that, outside of prison, may manifest as negative
obligations that protect an individual from state interference. The Court has recognized
a positive right to rehabilitation in Murray. However, as argued above, the scope of
this right appears limited to whole-life prisoners seeking treatment in order to one day
obtain the prospect of release. It is submitted that this conception of rehabilitation
under Article 3, interpreted in light of human dignity, as relevant solely to a prisoner’s
prospect of release is overly restrictive. The German Constitutional Court, cited in
Vinter, held that, although life imprisonment does undermine respect for human
dignity, dignity is also relevant to rehabilitation in a broader sense. The Court stated,
not only that offenders must be given the chance to re-enter society, but that:

Prisons have a duty to strive towards the re-socialisation of prisoners, to

preserve their ability to cope with life and to counteract the negative

effects of incarceration and the destructive changes in personality that
accompanied imprisonment.*3°

If rehabilitation, in order to enable an individual to access such treatment as
necessary in order to effectively rejoin society upon release, is required by the principle
of human dignity for whole-life prisoners, then there is no reason that this should not
be extended to apply to all categories of prisoner. In fact, the underlying rationales of
respect for an individual’'s autonomy and moral capacity, speak in favour of expanding
the scope of the positive right to rehabilitation, as respect for a prisoner’'s autonomy
surely extends to their ability to make meaningful choices about their lives once
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released from prison. Further, the value of equality, as encompassing an individual’s
ability to participate in society, is best upheld by offering rehabilitative treatment to
those prisoners who will rejoin society and, therefore, require tools to enable them to
meaningfully participate. On this basis, it is argued here that an approach to
rehabilitation based on human dignity requires the Court to recognize a positive,
general right to rehabilitative treatment for all prisoners under Article 3. This right would
take the form of the narrower version of the positive duty that was outlined in Murray.
Namely, that prisoners are offered the opportunity to rehabilitate themselves. This
places the emphasis on the autonomy, and, therefore, dignity, of prisoners to choose
to engage with the particular form of treatment offered by the state. The state obligation
would extend to the provision of such treatment, rather than on ensuring that prisoners
are rehabilitated as this risks sanctioning a coercive approach to rehabilitation. As
Meijer argues, the obligation in Murray is one of means rather than result- states are
not responsible for achieving rehabilitation for each prisoner. Rather, states are

responsible for providing the opportunity for prisoners to rehabilitate themselves.14°

Meijer also demonstrates how the content of a right to rehabilitation can be
derived from the Court’s caselaw on the topic thus far. She argues, for example, that
the acknowledgment in Khoroshenko that limiting contact with the outside world can
hinder a prisoner's progress towards rehabilitation suggests that a right to
rehabilitation would therefore require that prisoners have the opportunity to engage in
social contact.**! Further, that prisoners are allowed to undertake work and education
opportunities, and are provided with psychiatric treatment or counselling where
required.’2 Snacken, in an analysis of the relationship between dignity and social
reintegration, also highlights the importance of an individualized approach to
rehabilitation which takes into account the needs of each particular prisoner in
determining what constitutes a proper opportunity to achieve rehabilitation looks like
in a given case.'*® However, Meijer cautions against reducing a right to rehabilitation
to a sum of different obligations that states must fulfil. Doing so, she argues, may limit
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the obligation to providing these specific rights and thereby risk losing sight of the

larger obligation to pursue a penal policy aimed at rehabilitation overall.

On this basis then, a positive right to rehabilitation will include state obligations
to provide prisoners with opportunities for social contact, work and education, and will
require states to offer adequate psychiatric treatment where appropriate. These
obligations will be tailored to the needs of individual prisoners. Alongside these specific
requirements, the right will impose a broader obligation on states to pursue

rehabilitative aims throughout their penal policy more generally.

B. Positive Obligations and Absolute Rights

The Court is often reluctant to outline clear positive duties stemming from
Convention rights generally.*** One of the key exceptions is the imposition of positive
duties to investigate and potentially prosecute actions that fall within the scope of the
Convention rights- in particular, Articles 2 and 3. For example, under Article 2 the
Court has long recognised that states have a duty. to investigate unlawful killings by
state agents.'® Further, when an individual dies while held in state custody, there is
a positive obligation imposed under Article 2 to investigate the circumstances
surrounding the death and even, in some circumstances, to prevent the death.46 In
addition to investigative duties, the Court has also found under Atrticle 2, in rare
circumstances, a duty to prosecute acts by individuals that cause death.#” In
exceptional cases, the Court may go as far as to require that the crime for which an
individual is prosecuted is serious enough to accurately reflect the harm caused to
Convention rights#8, Finally, the Court has found that domestic police forces may

have a duty to prevent instances of crime.14°
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Although Article 2 is not an absolute right, it has been categorised by Lavrysen as
a ‘quasi-absolute right’ on the basis that the listed exceptions delineate the scope of
the right, rather than acting as competing interests against which the right can be
balanced. 1° Under the qualified rights where the scope of the right must be
delineated at the interpretation stage, the delineated right can then be balanced
against competing interests. In contrast, under Atrticle 2, where the, very limited,
exceptions do not apply, the duty under Article 2 applies without balancing or
recourse to the margin of appreciation. However, despite the ‘quasi-absolute’ nature
of Article 2, the Court has recognised that it is not possible to impose an absolute
positive obligation. For example, the preventive duty on states imposed in Osman

amounts to a duty to ‘take reasonable steps’ in light of all of the circumstances.*>!

Under Article 3, an absolute right, positive obligations also exist to prevent,5? to
investigate!®® and, in some circumstances, to prosecute.>* However, as with the
positive obligations developed under Article 2, these obligations are frequently
framed as duties to ‘take reasonable steps’ rather than to prevent all instances of a
particular type of conduct. In Keenan v United Kingdom, for example, the duty to
prevent a prisoner from committing suicide is formulated as:

whether the authorities knew or ought to have known that (a
prisoner)...posed a real and immediate risk of suicide, and if so,

whether they did all that could reasonably have been expected of them
to prevent that risk.5®

Therefore, positive obligations under absolute, or quasi-absolute rights, are not
themselves absolute obligations. In fact, Lavyrsen highlights that the Court tends to
categorise positive obligations generally, regardless of the Convention right under
which they are imposed, as ‘obligations of means as opposed to obligations of
results’.1%6 He cites in support of this point the Court’s statement in Plattform “Arzte

flir das Leben” v Austria that the obligation to enable lawful demonstrations to
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peacefully take place under Article 11: ‘is an obligation as to measures to be taken
and not as to results to be achieved.’'5” He argues that this can be explained by the
fact that positive obligations necessarily have a hon-absolute character: ‘Indeed, the
State is not omnipotent... As a result, it is impossible to require the state to require
absolute protection, even under Article 3... which is absolute in its negative
dimension.’*%® The positive obligations imposed, then, are duties to take steps or
measures that are ‘reasonable’ in the circumstances, rather than duties to achieve a
particular result. Therefore, the conceptualisation of positive duties as obligations of
means as opposed to results informs the way in which a positive duty to allow a
prisoner the opportunity to rehabilitate themselves can be contingent on an absolute

right and be framed so as to take account of relevant circumstances at national level.

A useful example can be drawn from the Court’s approach in Osman, in which it
recognized a positive duty under Article 2, a quasi-absolute right, but allowed states a
margin of appreciation in their implementation of the duty and the way in which it is

balanced against competing concerns.*®® The Court stated:

For the Court, and bearing in mind the difficulties involved in policing
modern societies, the unpredictability of human conduct and the
operational choices which must be made in terms of priorities and
resources, such an obligation must be interpreted in a way which does
not impose an impossible or disproportionate burden on the authorities.
Accordingly, not every claimed risk to life can entail for the authorities a
Convention requirement to take operational measures to prevent that
risk from materialising...

In the opinion of the Court where there is an allegation that the
authorities have violated their positive obligation to protect the right to
life ... it must be established to its satisfaction that the authorities knew
or ought to have known at the time of the existence of a real and
immediate risk to the life of an identified individual or individuals from the
criminal acts of a third party and that they failed to take measures within
the scope of their powers which, judged reasonably, might have been
expected to avoid that risk.160
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Therefore, the Court can recognize positive duties stemming from absolute rights
without difficulty. The scope of the duty in Osman requires states to take ‘reasonable
measures’ to avoid a risk to life, where such a risk is known, or ought to have been

known, and the risk is to (an) identified individual(s).

In the context of imprisonment, therefore, the substance of a positive right to
rehabilitation could amount to the imposition of a duty on states to take ‘reasonable
steps’ to provide prisoners with rehabilitative treatment. The relevance of Article 3 as
a foundation for this duty is in the connection with human dignity, already recognized
as key to rehabilitation and release in Vinter and the subsequent caselaw, rather than
the absolute nature of the positive duty that will be imposed on states. This aligns with
the approach already taken in this context in Murray, in which the Court states that the
exact nature of the treatment required in an individual case will be a matter for the
state to determine:

In general it will be for the State to decide, and not for the Court to
prescribe, which facilities, measures or treatments are required in order
to enable a life prisoner to rehabilitate himself or herself in such a way
as to become eligible for release. In choosing the means for that
purpose, States accordingly have a wide margin of appreciation and this

obligation under Article 3 is to be interpreted in such a way as not to
impose an excessive burden on national authorities. 161

In light of the distinction discussed above between interpretation of a right and
justification of an interference, it is submitted that the competing ‘priorities and
resources’ referred to in Osman are best taken into account at the legitimate aim and
necessary in a democratic society stage of the analysis. ‘Reasonable steps’, then,
would refer to the ability of states to choose exactly which methods to employ to
work towards rehabilitation in their national penal systems, while still being required
under the Convention to take some action.

C. Dignity and Rights Restrictions

In addition to recognizing a general right to rehabilitation under Article 3, given that the

principle of dignity underpins the Convention as a whole, a dignity-based conception
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of rehabilitation should incorporate the other rights obligations under the Convention.
The principle of rehabilitation, therefore, should not be used in order to justify
restrictions of other Convention rights. Rather, rehabilitation as grounded in human
dignity requires that prisoners are treated as autonomous individuals capable of
making decisions that enhance their own sense of responsibility. As indicated by the
response of the Canadian Court to the argument that restrictions on voting rights
‘enhance civic responsibility’, such arguments minimize the capacity of an individual
to play a decisive role in their own rehabilitation and, rather, reflect interpretations of
rehabilitation that seek to ‘reform’ or ‘improve’ individuals by imposing a particular

regime of restrictions upon them.

D. Punitive Measures and Rehabilitation

A stronger stance on rehabilitation as the primary aim of punishment requires that the
Court reject measures that serve exclusively punitive aims. For example, in Dickson,
it is clear that the measure in question served as a punitive policy, to ensure that the
general public did not lose confidence in the penal system. As the applicant argued,
allowing them to access artificial insemination facilities would not have imposed any
additional cost or burden on the state, nor did the measure have a clear impact on the
prevention of disorder or crime.62 Therefore, it is difficult to see that the restriction in
the case served any legitimate aim other than to ‘maintain public confidence in the
penal system’ which, as discussed above, appears to be a justification for imposing
purely punitive measures on prisoners. Allowing punitivity to exist as a legitimate aim
in and of itself, through reference to public opinion, undermines the operation of a right
to rehabilitation in that, as argued above, punishment as a means of expressing public
discontent may have the impact of further alienating an individual from society, where
rehabilitation seeks to reconcile an individual with society. This does not require that
every national penal policy must serve rehabilitation exclusively. Rather, it requires
that where punitive aims are relevant, states must also reference a listed legitimate
aim under the qualified rights. This would require the Court to take a stronger stance
on the interrogation of the legitimate aims put forward by states to justify restrictive
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measures, in order to assess the extent to which a measure genuinely serves the aim
of promoting discipline, for example. States can therefore seek to achieve a justified
balance between the aim of rehabilitation and punitive aims, where this balance

reflects legitimate reasons for restricting Convention rights.

E. Rehabilitation as a Factor in Proportionality Review

Finally, the role played by rehabilitation in strengthening claims under the qualified
rights should be clarified. In fact, rehabilitation should become a factor to be explicitly
weighed in the balancing process. The Court should explicitly consider the restrictive
measure as against a prisoner’s right to rehabilitation, and, where the restrictive
measure has a detrimental impact on a prisoner’s right to rehabilitate themselves, the
margin of appreciation should be narrower and, as a result, scrutiny of the necessity
of the measure much stricter. Recognising rehabilitation as a positive right under
Article 3 also ensures that, where the legitimate aim relates to economic or resource-
related concerns, the Court should scrutinize national allocation of resources to a

greater extent.

This would not prevent states from pursuing aims other than rehabilitation. Rather,
it prevents them from doing so at the expense of a prisoner’s right to rehabilitate
themselves. Further, the right to rehabilitation as (applied under the qualified rights)
does not constitute an indefeasible claim; it is a factor to be considered in the
reasoning process- in some circumstances, the competing aim of protection of security
or the rights and freedoms of others may outweigh the need to ensure that measures
do not have a detrimental impact on the right to rehabilitation. As stated above, the
exact scope and nature of the rehabilitative treatments provided at national level will
remain a matter for national authorities in light of relevant considerations. Therefore,
the right to rehabilitation, in this context, operates as a factor weighing against any
measures which restrict the exercise of a qualified right and have an impact on an
individual's ability to rehabilitate themselves, strengthening the operation of the

qualified rights at the balancing stage.



This will require states to explicitly consider and justify the impact of penal policies
on an individual’s ability to rehabilitate themselves. Therefore, while the Court has not
required states to structure their penal systems around the aim of rehabilitation,
requiring states to consider rights restrictions in light of the aim will further embed the

principle at national level.

5. CONCLUSION

It has been argued that an approach to rehabilitation that most effectively protects the
rights of individuals is one based on human dignity. As outlined in Section 1}, this
would require rehabilitation to be protected as a right which applies to all prisoners
and which cannot be used to undermine other fundamental rights. A conception of
rehabilitation underpinned by dignity would also recognize individual autonomy,
providing prisoners with the option to engage in rehabilitative treatment without

coercion.

However, while the Court has explicitly linked the principle of dignity to its principle
of rehabilitation in the caselaw on whole-life sentences, it has not fully implemented a
conception of rehabilitation that upholds the principle of human dignity. Rather, as
Section 2H demonstrates, implementation of the principle has been extremely limited
in practice. The Court has repeatedly reiterated the importance of rehabilitation as an
aspect of European penal policy, but has only recognized a right to rehabilitative
treatment in the very specific circumstances in Murray — namely, where a whole-life
sentence prisoner requires rehabilitative treatment to have the possibility of ever being
considered eligible for release. In some cases, the Court states the importance of the
principle without making clear its role in the overall decision-making process. In others,
the Court has accepted the implementation of rehabilitative treatment as justification
for interferences with Convention rights. The Court’'s approach to the principle of
rehabilitation, therefore, does not meet the criteria for a conception of the principle that

is underpinned by human dignity.

The Court may have resisted appearing overly activist in this area, due to the
potential negative reaction from member states and its own understanding of its

subsidiary role. It is submitted that the Court can impose a positive right to



rehabilitation on states while maintaining its subsidiary role, in allowing states freedom
in the way in which they implement this right- as in the judgment in Murray - by framing
it in terms of an obligation to take reasonable steps to ensure rehabilitation of the
prisoner in question. This, it is argued here, would achieve a workable balance
between rights protection, subsidiarity and national penal policy, but above all would
re-centre human dignity in the prisoners' rights context and clarify the role of the

principle of rehabilitation.



