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‘Can States promote economic development withduniging their cultural heritage®?This

is the introductory question asked by ProfessoreMaha Vadi in her monograph on the
relation between cultural heritage and internatiomaestment law. Her analysis is structured
in three parts. The first part (Cultural heritagel doreign direct investments: defining and
connecting the two fields) is dedicated to the mgén of the fields of international cultural
law and international investment law. The authdimads first the concept of cultural heritage,
sketches the international regulatory framework cotural resources and addresses the
linkages between culture and development. She pineceeds to provide a brief historical
background of international investment law, befpresenting a particularly well-written
critical overview of the current international laules on investors’ protection, with particular
focus on expropriation, as well as on investor&tispute settlement. The second part (When
cultures collide: cultural heritage and foreignedir investment) examines the interplay
between cultural policies and the protection oéifgn direct investors. The author has chosen
to focus on specific aspects of international caltlaw, namely the rules on world heritage,
underwater cultural heritage, cultural diversitytangible heritage and indigenous cultural
heritage. She examines the relation of these wilkbsthe international rules on foreign direct
investment (FDI), while providing a systematic at@mprehensive survey of the existing
relevant arbitral case law. In the third and fipaift of the book (Investing in culture), the author
explores existing mechanisms for the settlemem\adstor-State disputes involving cultural
heritage as well as possible mechanisms that ceatthcile the protection of cultural heritage
with the promotion of FDI, particularly, the intraction of cultural exceptions and cultural

impact assessments.

Aside from the wealth of information as well as thelity of its analysis, the book of Professor
Vadi covers a gap in the relevant literature. Inijesart from a limited number of studies
focusing on aspects of the relation between culheatage and international investment law,
there has been no in-depth study while the boolamesithe sole comprehensive contribution
to the subject. Furthermore, while most of the taxgsstudies have approached the relation
between cultural heritage and international investitaw from the international investment

law standpoint, the book offers an interdisciplinapproach, focussing on cultural and on
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investment law aspects alike. To many an exteetbthok anticipated also the evolution of
research in international investment law. Indeeis, by no means a coincidence that in 2016,
the International Economic Law Interest Group & Buropean Society of International Law
dedicated a conference to cultural heritage, githegopportunity to a number of distinguished
scholars to discuss anew problems of the relatewden cultural heritage and international

investment law.

A number of investment law scholars have analyseddlation between cultural heritage and
international investment law from the standpoins@¥ereignty, namely, the boundaries of the
right of the States to regulate the activitiesakfgn investors, in derogation of international
commitments that they have undertaReBy way of illustration, Titi examines provisions
contained in trade and investment agreements thaw d@he contracting parties to take
exceptional measures to protect, amongst othezspublic interest or special interests like
cultural diversity? From this perspective, the discussion on the ptiote of cultural heritage
relates to the conflict between domestic and istgéonal investment law and is no different
from the discussion on the protection of other eiggkinterests of the State. The choice of this
approach is far from accidental. As Mann explajtjee right to regulate, is a predominant
theme in the discourse between those who prometexpansion or the regime and those who
guestion its role and direction in an age of glaaion.” This discourse is ‘framed in terms of
policy space for environmental protection, humaaltheissues, worker safety, basic labor
rights, and so on. In other words, the focus ishenenvironmental, social, and human rights

issues that prevail in Western political debatesuainvestment treaties’.

Professor Vadi has not disregarded this discoiBke. discusses the clash between national
cultural policies and FDI from an international @stment law perspective already in her
introduction, referring to the legitimacy for théa& to adopt cultural policies, the limits to

state intervention in cultural matters and the lofauies between the legitimate regulation and
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violation of investment treaty provisiofAsShe returns to these questions in her critical
overview of the current international law rulesiomwestors’ protection and on investor-State
dispute settlement. Analysing the expropriation ¢éshe 2012 US Model BIT, she highlights
that heritage conservation is likely to be a ‘legéte public welfare objective’ Furthermore,
she analyses the ‘many recent arbitral awards’ ewmug ‘the appropriate boundary between
two conflicting values: the legitimate sphere ftats regulation in the pursuit of public goods
on the one hand, and the protection of private gntyfrom state interference on the oth&r’,
Finally, in her conclusions, she notes that: ‘[tfegulatory autonomy of the host state must
find a balance between individual economic freedams the common weal thus complying

with the relevant international law obligationstioé state?®

In the second part of her book however, Professati ¥dopts the international cultural law
perspective? Examining the ‘impact of investors’ rights on ... diwifferent but related
categories of culturé? she sees the relation between cultural heritagk iaternational
investment law as a problem of “clash of culturbstween international investment law and
international cultural law!? in other words, a problem of conflict between taets of
international law rules: those protecting cultunatitage and those protecting foreign direct
investors. In this context, she adopts ‘a unitaapproach’, supporting ‘the argument that
international law, albeit decentralized, is notaaarchic amalgam of different norms, but has
a structure similar to a systethand looks for the solutions to the clash in thkdige paradigm,
‘the specific interplay between cultural heritagel anternational investment lad’.

By way of illustration, the author analyses the teoh of the UNESCO World Heritage
Convention (WHC) before examining its applicationinvestor-State arbitral awards. In her

critical assessment, she relies on an observafidheoAALP tribunal that ‘[ijnternational
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investment law is ‘not a self-contained closed lexyatem’ but has to be ‘envisaged within a
wider juridical context in which rules from otheswsces are integrated® She furthermore
refers to the principles of systemic interpretatimstated by Article 31(3)(c) of the Vienna
Convention on the Law of Treaties (VCLT), claimitigat arbitral tribunals should take into
account ‘any relevant rule of international law légable in the relationship between the
parties’!® She thus concludes that ‘[i]f the host state thaparty to the investment treaty
dispute has ratified the WHC, the relevant provisiof the WHC come into play. Because of
their limited mandate, the arbitrators cannot adjate on the eventual breach of cultural
heritage law, but may analyse the specific investrsaims in the light of the relevant rules
of international law applicable in the relationshgtween the parties, including the WHC. The

consideration of international cultural law wouldibcidenter tanturn’

The author draws an analogous conclusion in relaiothe UNESCO Convention on the
Protection and Promotion of the Diversity of CutluExpressions as well as the UNESCO
Convention for the Safeguarding of the Intangiblét@al Heritage’® In the same chapter,

after reviewing relevant investor-State arbitralassds, she observes that ‘international
investment law has not yet developed any institaianachinery for the protection of cultural
diversity and intangible heritage the investmergpdte settlement® Nevertheless, she

identifies ‘underlying processes of investmenttiyeabitration that lead to a construction of
unity and coherence in international Ia&%1n her critical assessment of the rules on indigisn

cultural heritage, the author draws a similar cosidn. Relying on ‘[t]he fact that arbitrators
have taken non-investment values into account’,igdéstifies ‘a trend towards the unity of

international law?!

There are important differences between the stantpd sovereignty and that of conflict
between international cultural and internationatestment law. The first focuses on the
protection of cultural rights by the sovereign 8tahereas the second focuses on the protection

of cultural rights by international law. Of coursegither States always privilege cultural
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heritage over other interests nor international paetects all aspects of cultural heritage. As a
result, none of the two may ensure comprehensiotgtion. Furthermore, the standpoint of
sovereignly focuses on conflicts between domestit mternational law that differ from

conflicts arising between international culturatlanternational investment law.

In that respect, Vifiualesghtly draws the distinction between legitimaamndicts (conflicts
between norms of different legal orders) and noneatonflicts (conflicts between norms of
the same legal order), explaining that ‘[d]esplie thin boundary between normative and
legitimacy conflicts, the distinction remains imfaont because applicable to solving normative
conflicts are different from those applicable tdvedegitimacy conflicts2? Indeed, save for
the cases where the relevant treaties containfepeanflict rules, arbitrators will have to solve
normative conflicts through the general rules ¢dinational law, including Article 31(3)(c) of
the VCLT and legitimacy conflicts through the geaaleules on the relation between national
and international la¥® Aside from the reluctance of arbitral tribunals fiod normative
conflicts, the difference of treatment of normatared legitimacy conflicts is not deprived of

legal implications.

Most importantly, different tribunals have takeramletrically opposed stances on both
normative and legitimacy conflicts. While some tirlals ruled that the international source of
the obligation makes no difference to the Statblgyation to pay compensatidfipthers have
denied compensation to investors’ activities viogtinternational law® Similarly, some
tribunals ruled that the right to regulate has mituence to the payment of compensation,
whereas others ruled that the mere existence dfcpulberest in the interference will mean
that no expropriation has occurrédlf, as Professor Vadi rightly observes, tribunals
increasingly take non-investment values into actoutieir rulings on investor-State disputes,
much remains to be done to achieve integratiomtgrmational cultural and international

investment law. Whether this will actually ever pap, remains to be seen.
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